IN THE HIGH COURT OF DELHI AT NEW DELHI
SUBJECT : CODE OF CIVIL PROCEDURE
Date of Reserve: 31.10.2008
Date of Order: 02.12.2008

CMM) No.1214/2008

Chandrika Vasudeva Walia ... Petitioner
Through: Mr.J.C. Mahindroo,Advocate

Versus

Satvir Singh ... Respondent
Through: Nemo

SHIV NARAYAN DHINGRA,J

1. This petition has been preferred challenging an order of learned ADJ dated
7.8.2008 whereby an application under Order 47 Rule 1 CPC for review of order dated
21.9.2007 was dismissed. Petitioner has also challenged order dated 21.9.2007 whereby
another application of the petitioner under Order 37 Rule 4 CPC read with section 151
CPC was dismissed.

2. Brief facts relevant for deciding this petition are that a suit under Order 37 CPC
was filed by the respondent herein for recovery of Rs.10 lac given as a loan to the
petitioner. As per averments made in the suit, the loan was taken on 27.11.2004 for a
period of 4 months and an acknowledgment of receipt of loan was executed by the
petitioner on 27.11.2004 She also issued a post dated cheque bearing No.704085 dated
26.3.2005 for an amount of Rs.10 lac. The plaintiff claimed that this amount was not
returned and when the cheque was presented to the bank, it got dishonored for the reason
funds insufficient. Plaintiff thereafter issued a notice on the petitioner dated 25.4.2005
demanding the amount and also informing the petitioner of initiating criminal and civil
proceedings. Not receiving the cheque amount, plaintiff filed a suit under Order 37 CPC.
Notice of the suit was served on the petitioner and she put appearance. Thereafter a notice
of summons of judgment was served upon her on 4.10.2006 and she failed to file leave to
defend within time. An application was made by the petitioner before the court below
under section 151 on 16.10.2006 seeking extension of time on the ground that petitioner
had been suffering from viral fever and suspected dengue. The Court below, considering
the averments in the application and seeing that there was no leave to defend filed by the
petitioner within time, decreed the suit. The petitioner then made an application under



Order 37 Rule 4 CPC denying the liability and making assertion that she has already paid
a sum of Rs.9,45,000/- in cash in installments without a receipt to the respondent/plaintiff
and only balance amount of Rs.55,000/- remained to be paid. The respondent was to
return the cheque on receipt of Rs.55,000/-. He did not turn up for returning the cheque
and filed the frivolous suit.

3. The petitioner's contention was considered by the court below but did not find
favour with him and the application under Order 37 Rule 4 CPC was dismissed and a
review was also dismissed.

4. I have heard the counsel for the petitioner. The petitioner has not denied the
receipt of loan at any stage or issuance of cheque of Rs.10 lac in discharge of loan. The
plea taken by the petitioner that she had made payment in cash to the respondent without
any receipt of Rs.9,45,000/-, is not believable especially when the petitioner herself
signed an acknowledgment and receipt of taking loan and had also issued a cheque for
repayment. It cannot be believed that she paid back amount in cash without any receipt.
More over according to her, she paid Rs.9,45,000/- cash within 2 months i.e. January and
February 2005. She has not stated where from she got this amount for payment in cash.
Why did not she pay the amount by cheque. The plea raised by the petitioner herein is not
convincing.

5. The petition has no force and the same is hereby dismissed.

Sd./-
December 02, 2008. SHIV NARAYAN DHINGRA, J.



