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1.  The petitioner was enrolled in Border Security Force as Sub Inspector (General 
Duty)/Junior Engineer on 28.7.1988. Next promotion is to the post of Junior Engineer 
(Civil) Senior Grade/Inspector. The petitioner was considered for this post when the DPC 
convened its meeting on 2.1.2001. The recommendation of DPC was, however, kept in 
sealed cover in so far as the petitioner is concerned. At that time, no inquiry was pending 
as no charge sheet was issued to the petitioner. Charge sheet came to be issued to the 
petitioner much subsequently, i.e., on 30.1.2001. Request for opening of the sealed cover 
on the ground that it was wrongly applied as on the day of the petitioners consideration to 
the promotional post there was no inquiry pending was not acceded to.  
 
2.  In the meantime, after the service of charge sheet, the petitioner was heard by the 
Commandant SHQ, BSF Ferozpur under Rule 45 of the BSF Rules, 1969 who directed 
that record of evidence under Rule 48 be prepared. The record of evidence was examined 
in terms of BSF Rule 51A and a prima facie case was against him for his technical 
supervisory lapse. A disciplinary action was ordered against him on 1.8.2002. He was 
tried summarily for committing three offences under Section 40 of the BSF Act, 1968 
and vide orders dated 11.10.2002 punishment of forfeiture of service for purpose of 
seniority of 12 months as well as severe reprimand was awarded.  
 
3.  A Review DPC was conducted on 29.10.2002 with reference to DPC dated 
2.1.2001. He was again declared unfit for empanelment for promotion.  
 



4.  Thereafter on post trial review of summary proceedings the punishment of 
forfeiture of service for purpose of seniority for a period of 12 months was remitted by 
IG, BSF, Punjab. However, punishment of severe reprimand was maintained. Orders to 
this effect were passed on 14.5.2003. His representations dated 18.9.2003 and 15.1.2004 
for setting aside the punishment and grant of promotion to the higher grade were 
considered rejected by the higher authority on 24.2.2004 He thereafter served a legal 
notice dated 23.4.2005 which was examined and found to be devoid of merit. 
Communication to this effect was sent on 19.12.2005.  
 
5.  At this stage petitioner file present writ petition on 28.11.2005. During the 
pendency of the writ petition a Review DPC was conducted on 24.3.2006 and the 
petitioner was promoted as Inspector/JE (Civil) on 18.4.2006 from back date, i.e., with 
effect from 6.1.2001 when his juniors were promoted. He is, however, given notional 
seniority and pay fixation from 6.1.2001 but the pay in the higher scale is granted only 
with effect from the actual date of promotion and not for the past period.  
 
6.  In these circumstances, the learned counsel for the petitioner confined his prayer 
in the writ petition to the grant of arrears of pay and salary from 6.1.2001 to 18.4.2006. In 
a detailed judgment given by a Division Bench in todays date in WP(C) No.4657/2005 in 
which one of us (A.K. Sikri, J.) is a member, the law on this aspect is considered after 
taking note of various judgments and principles culled out from those judgments. It is, 
therefore, not necessary to state the law in detail except the following paras therefrom 
where legal position is summarized:-  
 
13. The principle which can be deduced is that if a promotion is denied to an employee 
because of the mistake of the administration and due to no fault of the said employee, 
then the authorities are bound to pay the arrears of salary etc. upon giving him the benefit 
of retrospective promotion after realizing that mistake. This principle would be extended 
even to those cases where due to sheer negligence, carelessness or on account of 
malafides an employer denies the benefit of promotion to the employee at a proper time 
when it becomes due and gives him afterwards though retrospectively. (Also see State of 
Kerala and Others v. E.K. Bhaskaran Pillai - JT 2007 (6) SC 83; Mohd. Ahmed v. Nizam 
Sugar Factory and Others  (2004) 11 SCC 210; Nalini Kant Sinha v. State of Bihar and 
Others - 1993 Supp (4) SCC 748. On the other hand, where there is genuine dispute and 
the promotion was delayed because of pendency of such a dispute and before the 
settlement of the dispute the promotion could not have been granted, the salary for the 
past period can be denied even when promotion is given retrospectively after the 
resolution of the dispute. Further the benefit of arrears of salary for past period can also 
be denied if it is found that it was not fault or mistake of the administration because of 
which the promotion was delayed.  
 
14. In those cases where concerned employees seniors as well as juniors are granted the 
benefit of promotion and the salary for the period in question, same should invariably be 
given to such an employee who is given belated promotion retrospectively as non grant of 
arrears of pay and allowances of the higher post for the relevant period, in such 
circumstances, would amount to hostile discrimination.  



 
7.  Keeping in view this principle, we advert to the case in hand. In reply to show 
cause notice filed by the respondents, no other aspect except the convening of Review 
DPC and granting of promotion to the petitioner is mentioned which is in the following 
words: 1. That the petitioner has filed the present writ petition praying inter-alia for 
quashing of order dated 22.8.2003 and also communication dated 1.9.2003 rejecting the 
representation of the petitioner for promotion from the Post of Junior Engineer (Civil) 
Junior Grade/Sub-Inspector to the rank of Junior Engineer (Civil) Senior 
Grade/Inspector. The petitioner is also seeking the modification of order dated 6.1.2001 
qua the petitioner wherein the promotion of the petitioner has been wrongly and 
arbitrarily been withheld by the wrong and illegal application of the sealed cover method 
contrary to and in sheer contravention of the rulings of the Honble Supreme Court and 
the relevant government instructions on the issue. 2. That it is submitted that Personnel 
Directorate (Staff Section) HQ, DG, BSF, New Delhi has vide a Signal dated 17.4.2006 
intimated that the petitioner having been adjudged fit for promotion by a duly constituted 
Review Departmental Promotion Committee, has been promoted to the grade of Junior 
Engineer, Civil, Senior Grade/Inspector notionally with effect from 6.1.2001 i.e. the date 
on which his juniors were promoted with reference to the DPC held on 2.1.2001 in the 
pay scale of Rs. 6500-200-10500 subject to Disciplinary/Vigilance Clearance and being 
in Medical Category Shape-I. The signal further stated that the petitioner would maintain 
his inter-se seniority above the name of Junior Engineer, Civil Senior Grade/Inspector 
Tapas Paramanik and below the name of Junior Engineer, Civil Senior Grade/Inspector 
R.C. Kasania who were promoted to the rank of Junior Engineer, Civil Senior 
Grade/Inspector with effect from 1.1.2001. However financial benefits will only accrue to 
him from date of actual assumption of new assignment. A copy of the signal dated 
17.4.2006 is annexed as Annexure R-1 to the present affidavit.  
 
8.  From the facts mentioned above, it is clear that the petitioner was recommended 
for promotion by the DPC held on 6.1.2001 but his result was kept in sealed cover. 
Petitioners contention is that such an action was wrong as no sealed cover could have 
been adopted on that date when there was no charge sheet served upon the petitioner and 
thus no departmental inquiry was pending. It appears that the respondent has ultimately 
agreed with this contention because of which as a result of Review DPC not only he is 
granted promotion from back date but is also given seniority above his juniors who were 
promoted from the said date. In such circumstances, judgment of Supreme Court in the 
Union of India and Ors. vs. K.V. Jankiraman and Ors.  (1991) 4 SCC 109 would squarely 
apply on all force. Petitioner, therefore, cannot be denied the benefit of the arrears of pay. 
Following the aforesaid judgment, similar view is taken by a Division Bench of this 
Court in identical circumstances, in the case of Nb. Subedar (SKT) Jasbir Singh v. Union 
of India and Ors., WP (C) No. 1578/2003, decided on 19.11.2004  
 
9.  We, therefore, allow this writ petition and direct the respondents to pay the arrears 
of salary to the petitioner on the promotional post with effect from 6.1.2001. The arrears 
shall be calculated and paid to the petitioner within a period of three months. 
 

 



 
Sd./- 

A.K. SIKRI,J 
Sd./- 

March 14, 2008        J.M. MALIK,J 


