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1. This suit was filed by the Plaintiff with prayers that the Sale Deed dated 22nd 
November, 2004, executed by Defendant No.3 in favour of Defendant No.2 in respect of 
920 sq. yards of House No.21, Road No.41, Punjabi Bagh, Delhi-110026 be declared null 
and void having been executed without any legal right and authority, to pass a decree of 
declaration that Plaintiff was the sole and exclusive owner of the aforesaid property and 
also to pass a permanent injunction restraining Defendants No. 1 to 3 executing any 
document of any nature whatsoever seeking to transferring or alienating the aforesaid 
property. On the day of presentation of the suit this Court granted an ex- parte injunction 
directing Defendants to maintain status-quo with regard to title and possession of the 
property, in question. IA No. 14107/2007 is made by Defendants No.1and2 under Order 
39 Rule 4 CPC seeking setting aside the ex-parte order. Since the arguments on merits on 
application under Order 39 Rule 1and2 i.e IA No. 570/2006 were not heard, the 
arguments on both the application were addressed by the parties.  
 
2.  The case of the Plaintiff is that the property, in question, was owned by late Shri 
Rakha Ram Gupta (Shri R.R.Gupta). Plaintiff is son of late Shri R.R.Gupta and 
Defendants No.3 and 4 were other two sons of late Shri R.R.Gupta, Smt. Sushila Gupta 
was the wife late Shri R.R.Gupta. Shri R.R.Gupta died on 5th October, 1982. At the 
demise of Shri R.R.Gupta, Defendant No.2 produced his Will dated 22nd October, 1972, 
which was accepted as the only Will of late Shri R.R.Gupta by all the parties. Along with 
the Will, a site plan giving the manner of division of the property was annexed. The total 
property measuring about 2200 sq. yards was divided into 3 parts as was shown in the 



site plan. The area measuring about 920 sq. yards in the site plan was the area under 
tenancy and this area was bequeathed to Defendant No.3, the eldest son of late Shri 
R.R.Gupta and brother of the Plaintiff. The area of 640 sq. yards was bequeathed to the 
Plaintiff and the remaining area also measuring 640 sq. yards was bequeathed to the third 
son of late Shri R.R.Gupta i.e. Shri Viney Kumar Gupta. It is submitted by the Plaintiff 
that there was a clause in the site plan (annexure to the Will) stipulating that Plaintiff, 
Defendant No.3 and Defendant No.4 (Shri Viney Kumar Gupta) shall not alienate the 
property to any stranger and after their death the same should pass on to their children. It 
is submitted that the Plaintiff was given to understand that this was the last Will of the 
father and therefore the Will was agreed upon. The Plaintiff had been continuously 
staying in the US as NRI for about two decades. Smt. Sushila Gupta, wife of late Shri 
R.R.Gupta, passed away on 15th August, 1997. It is submitted that after the death of 
mother, sometime in October, 2004, while going through the personal belongings of 
mother, Plaintiff and his brother Mr. Viney Kumar Gupta came across a Will of Smt. 
Sushila Gupta and another Will of late Shri R.R.Gupta. The Will of late Shri R.R.Gupta 
was dated 6th December, 1980 and the Will of Smt. Sushila Gupta was dated 11th April, 
1993. The Will dated 6th December, 1980 of late Shri R.R.Gupta was duly notarized in 
the State of California, USA and by this Will late Shri R.R.Gupta had bequeathed all his 
assets, movable and immovable to his wife Smt. Sushila Gupta and also named her as the 
Executor of his Will. Whereas Smt. Sushila Gupta in her Will dated 11th April, 1993 
bequeathed the entire premises in question i.e. Plot No. 21, House No.41, Punjabi Bagh 
(West), New Delhi measuring about 2200 sq. yards solely and exclusively to the Plaintiff. 
After discovery of this Will in October, 2004 Plaintiff approached Defendant No.3 for 
having the property transferred in his name. Defendant No.3 continued to linger on the 
issue. Plaintiff visited India in December, 2005 and realized that sometime in November, 
2004 Defendant No.3 had travelled to India and with a view to frustrate the claim of the 
Plaintiff had sold the share in the suit property, as per the earlier Will dated 22nd 
October, 1972, to Defendant No.1 (it is to be noted that Plaintiff, Defendants No.3 and 4 
all live in US and are NRIs).  
 
3.  The present suit has been filed on the basis of a 2nd will of late Shri R.R.Gupta 
dated 6th December, 1980 and another Will of Smt. Sushila Gupta both allegedly 
executed in the State of California. Defendants No.1 and 2 have taken the stand that this 
was a collusive suit between Plaintiff and Defendant No.3. It is submitted that area of 920 
sq. yards of the aforesaid property had fallen to the share of Defendant No.3 as per the 
Will dated 22nd October, 1972 of late Shri R.R.Gupta. After the death of late Shri 
R.R.Gupta, all the three brothers had divided the property by metes and bounds in three 
parts according to the Will and site plan attached with the Will. On 29th June, 1983, Smt. 
Sushila Gupta widow of late Shri R.R.Gupta had herself made an affidavit declaring that 
her husband validly executed a hand-written holographic Will on 22nd October, 1972 
leaving behind his House No.21/41, Punjabi Bagh for his three sons. Thereafter, on 4th 
September, 1983, the present Plaintiff filed an affidavit declaring that his father validly 
executed a hand-written holographic Will on 22nd October, 1972 in respect of the said 
property. In August, 1987, all the three brother applied to MCD for mutation of the said 
property in their respective names according to the shares in the Will dated 22nd October, 
1972. The three brother made an application and submitted their respective affidavits and 



also affidavit of Smt. Sushila Gupta stating that Will dated 22nd October, 1972 of late 
Shri R.R.Gupta was his last Will and accordingly prayed to MCD for mutation of the 
property. On 10th December, 1987 on the basis of application and affidavits filed by the 
Plaintiff and Defendants No.3 and 4, MCD mutated the property in the name of Plaintiff 
and Defendants No. 3 and 4. Thereafter, Plaintiff and Defendant No.4 raised 
constructions on their respective portions and have been enjoying their respective 
portions as exclusive owners. It is further submitted that on 7th November, 1994 the three 
sons and their mother Smt. Sushila Gupta filed WS before this Court in Suit 
No.1521/1994 and in the WS they jointly pleaded and declared that Will dated 22nd 
October, 1972 was the last Will of late Shri R.R.Gupta and late Shri R.R.Gupta had 
bequeathed a part of the said property i.e. 920 sq. yards in favour of the Defendant No.3. 
On 30th May, 1997 Smt. Sushila Gupta filed a suit for possession against the present 
Defendant No.1 and in the said suit it was jointly represented and pleaded that the Will 
dated 22nd October, 1972 made by late Shri R.R.Gupta was the last Will. It is stated that 
Defendant No.3 sold his share of the property by virtue of a Sale Deed in favour of 
Defendant No. 2 Om Prakash Arya HUF and Om Prakash Arya HUF has become the 
absolute owner of the property. The suit was filed with malafide intentions to deprive the 
Defendants No.1 and 2 all their legitimate rights.  
 
4.  In reply to this application Plaintiff had not specifically denied the allegations 
made by Defendants No.1 and 2 in para 5(v) to para 5(viii) wherein the Plaintiff has 
asserted above acts done by Smt. Sushila Gupta and the Plaintiff on the basis of Will 
dated 22nd October, 1972 i.e. filing of affidavits, WS, making of mutation application 
etc. Even otherwise it is a case of Plaintiff himself that till October, 2004 Will dated 22nd 
October, 1972 of late Shri R.R.Gupta was considered the last and final Will and the 
property had been mutated and divided in accordance with that Will. He sought back the 
property from Defendants only after he allegedly discovered Will of his late mother in 
October, 2004  
 
5.  I consider that where a person suddenly discovers a subsequent Will, that also 
many years after the death of the person and prior to that he has been acting on an earlier 
Will and has been filing affidavits and making assertions in the pleadings of correctness 
of the earlier Will, the discovery of subsequent Will shall be looked into with the 
suspicion and the Court cannot unsettle the property transaction on the basis of such 
discovery. If the Plaintiff is to be believed that Smt. Sushila Gupta, w/o late Shri 
R.R.Gupta had executed a Will in the year 1993 as she was owner of the property on the 
basis of a Will executed by late Shri R.R.Gupta in the year 1980, then it is apparent that 
Smt. Sushila Gupta was aware of the Will of late Shri R.R.Gupta and she had not to make 
a discovery of the Will of her husband. Had it been so and had the Will of late Shri 
R.R.Gupta been in existence, Smt Sushila Gupta would have told her sons that she was 
the owner of the property and none of her sons had any right - to deal with the property or 
to possess the property or to partition the property or to mutate it. Shri R.R.Gupta had 
died on 5th October, 1982. On 29th June, 1983 Smt. Sushila Gupta had executed an 
affidavit declaring that her husband had validly executed a hand-written holographic Will 
dated 22nd October, 1972. Similarly, on 4th September, 1983 Plaintiff had filed an 
affidavit to the same effect. In August, 1987 Plaintiff applied for mutation and Smt. 



Sushila Gupta filed an affidavit that her husband had left behind last Will dated 22nd 
October, 1972, Smt. Sushila Gupta would not have filed this affidavit, if another Will of 
her husband bequeathing the entire property in her name had been in existence. As late as 
on 7th November, 1997 in the WS filed in Suit No. 1521/1994 Smt. Sushila Gupta had 
filed WS along with her sons declaring and verifying that Will dated 22nd October, 1972 
was the last Will of late Shri R.R.Gupta and the Plaintiff as late as on 9th January, 1995 
had filed a similar affidavit.  
 
6.  I consider that this discovery of a Will of mother by the Plaintiff in October, 2004 
after about 07 years of death of his mother and discovery of subsequent Will of his father 
about after 22 years of death of his father cannot be considered as documents which 
should be allowed to unsettle the settled position created on the basis of Will dated 22nd 
October, 1972, even during the pendency of the suit. I, therefore, dismiss the application 
under Order 39 Rule 1and2 CPC i.e. IA No. 570/2006 and the application under Order 39 
Rule 4 CPC i.e. IA No. 14107/07 is allowed. The interim injunction already granted is 
hereby vacated. CS(OS) No. 102/2006 Defendant No.3 is to submit the documents in four 
weeks and appear before the Joint Registrar for admission/denial on 16th May 2008 Put 
up before Court for framing of issues on 16th September 2008.  
 

Sd./- 
March 24, 2008.      SHIV NARAYAN DHINGRA, J. 


