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Plaintiff filed this suit for injunction and declaration with a prayer that the 

defendant, its officers and assigns be restrained from encashing bank guarantee/bid 

security of the plaintiff and a declaration be made that the attempt to forfeit the bid 

security as a consequence of the withdrawal of awarded contract was void and 

illegal.  

 

2. This Court while admitting the suit, in I.A.No.5493/2005 issued an ex-parte ad 

interim injunction that the defendant would encash the bank guarantee furnished 

by the plaintiff unless already encashed. The application under Order 39 Rules 1 

and 2 CPC has not yet been decided on merits. The defendant on learning of the 

ex-parte interim injunction moved an application under Order 39 Rule 4 CPC 

(I.A.No.6976/2005), which is also subject matter of the order.  

 

3. Brief facts for the purpose of deciding the above applications are: that plaintiff 

gave a bid for the road widening project launched by the defendant, National 

Highways Authority of India for widening of 2 lane road to 4 lane from Siliguri to 

Islampur of NH31 in West Bengal. As a pre-condition of bid, plaintiff gave bank 

guarantee for a sum of Rs.1,55,00,000/- (One crore fifty five lac). The bank 



guarantee was to be furnished as a bid security/earnest money. The bid of the 

plaintiff was accepted vide letter dated 28.4.2005 as the contract price offered by 

the plaintiff of Rs.142.79/- crore was the lowest. As per the terms and conditions 

of the bidding documents, the plaintiff was to further furnish a performance bank 

guarantee for an amount equivalent to 10% of the bid amount valid upto 1.3.2010. 

This guarantee was to be furnished within 28 days of the receipt of the acceptance 

letter. It is the case of the plaintiff that it could not furnish the performance bank 

guarantee as its bankers, namely, Punjab National Bank refused to issue 5 years 

bank guarantee stating that under Banking Guidelines only one year bank 

guarantee can be issued. Plaintiff sought permission for furnishing one year 

guarantee from the defendant. However, defendant did not pay any heed to the 

request of the plaintiff and because of non-fulfilling of the condition of letter of 

acceptance i.e. non-issuance of performance guarantee, the defendant vide letter 

dated 20.7.2005 to Punjab National Bank invoked the bank guarantee in respect of 

bid security. Plaintiff filed this suit on 22.7.2005 and obtained an ex-parte stay. 

The contention of the plaintiff is that there was bona fide difficulty to furnish five 

year performance guarantee to the defendant as the same was not being issued by 

the bank. Plaintiff had no intention to escape its contractual obligations and 

therefore, submitted that under the principles of natural justice, laws of equity it 

would be extremely unjust to deprive the plaintiff of its hard earned money. There 

was no fault of the plaintiff and it was only a result of great hardship.  

 

4. On the other hand, the defendant in its written statement took the stand that the 

plaintiff had not come to the Court with clean hands and was not entitled for the 

discretionary relief of injunction. It was submitted that no injunction can be 

granted against invoking bank guarantee unless the case was covered by two 

situations as identified by the apex Court, namely, that egregious fraud was 

committed in obtaining the bank guarantee and an irretrievable harm or injury 

would be caused if the bank guarantee was not invoked. None of the two 

conditions were fulfilled in the present case. It is also submitted that the plaintiff 

played fraud on the defendant and submitted forged experience certificate in order 

to obtain the contract. It was a pre- condition of the tender document that only 

those who should fill the tenders who had sufficient experience of the civil work of 

equivalent nature and had performed similar work earlier. In order to meet this 

condition plaintiff submitted photo copies of forged experience certificate for pre-

qualifying that it had performed road construction work worth Rs.69,12,91,306/- 

and Rs.7,25,63,436/- respectively issued by Executive Engineer of Road 

Construction Deptt., Road Division, Dhanbad. When defendant asked the plaintiff 

to submit original certificates. The same were never submitted. The defendant then 

sent letters for verifying the experience of the plaintiff to the concerned Road 

Department. The Road Construction Deptt. of Road Division, Dhanbad replied that 

no such certificates were issued from their office, as filed by plaintiff with 

defendant. It is stated that when plaintiff learnt about the defendant having come to 



know about the forged experience certificate, plaintiff cleverly wrote letter that 

defendant should not deal with its representative Shri B.K. Singh and kept on 

evading submission of originals despite repeated demands. The plaintiff was to 

submit bank guarantee of 10% of the bid price within 28 days of letter of 

acceptance. The plaintiff miserably failed to do so. The plea of the plaintiff that the 

bank was unable to issue a bank guarantee of a period of 5 years was a false plea. 

Banks were issuing bank guarantee for any number of years on charging their 

professional fee. Defendant has placed on record copies of such several bank 

guarantees furnished by other bidders in different contracts.  

 

5. It is apparent that the bank guarantee which was given by the plaintiff to the 

defendant was given as a bid security amount. The bid security amount was a pre-

qualification for bidding for the contract. It is not the case of the plaintiff that this 

bank guarantee was obtained by the defendant by fraud.  

 

6. A perusal of bank guarantee would show that it was addressed to National 

Highways Authority of India and it is specifically mentioned that the plaintiff had 

submitted bid for the contract and the bank guarantee was being issued for this 

purpose only. The bank bound itself to pay Rs.1,55,00,000/- to the employer, 

namely, National Highways Authority of India under the following conditions:- 

“(1) If the Bidder withdraws his Bid during the period of bid validly specified in 

the Form of Bid; or OR (2) If the Bidder does not accept the correction of 

arithmetical errors of his bid price in accordance with the Instructions to Bidder; or 

(3) If the Bidder having been notified of the acceptance of his Bid by the Employer 

during the period of bid validity, a. Fails or refuses to execute the Form of 

Agreement in accordance with the instructions to Bidders, if required; or b. Fails or 

refuses to furnish the Performance Security, in accordance with the instructions to 

Bidders. The Bank gave the following undertaking:- We undertake to pay the 

Employer upto the above amount upon receipt of his first written demand, without 

the Employer having to substantiate his demand, provided that in his demand the 

Employer will note that the amount claimed by him is due to him owing to the 

occurrence of one or any of the conditions, specifying the occurred condition or 

conditions.”  

 

7. It is not disputed that as per the tender document sub-clause 10.2, the plaintiff 

was supposed to give a performance guarantee valid until 365 days after the expiry 

of defects liability period and the total period comes to 5 years. The plaintiff knew 

it before bidding that the performance bank guarantee was to be given of a period 

of 5 years and it was obligatory upon the plaintiff to find out from its banker if 

such a performance guarantee for a period of 5 years was available or not. The plea 

of the plaintiff that it made efforts for availability of bank guarantee for a period of 

5 years, is therefore, on the face of it not tenable.  

 



8. Counsel for the plaintiff submitted that the letter invoking bank guarantee was 

written by the General Manager (EW-1) of National Highways Authority of India; 

whereas the bank guarantee was executed in favour of National Highways 

Authority, New Delhi (Employer) and submitted that the term 'Employer' was 

defined in the general conditions. Vide definition 1.1 (a) Employer means the 

person named as such in part II of the conditions and the legal successors entitled 

of such person who was not an assignee of such person. He submitted that part II 

(section 3) sub-clause 1.1 defines Employer as the Chairman, National Highways 

Authority or his successor in the authority or an assignee. He submitted that the 

bank guarantee could be invoked only by the Chairman and not by the General 

Manager (EW-1) and since the bank guarantee in this case was invoked by the 

General Manager (EW-1), it was not a valid invocation and therefore, this Court 

should issue injunction. He relied upon Hindustan Construction Co. Ltd. Vs. State 

of Bihar and others, AIR 1999 SC 3710 wherein Supreme Court observed as 

under:- “This Guarantee has been furnished to the Chief Engineer but was invoked 

by the Executive Engineer by a letter addressed to the Branch Manager of the State 

Bank of India, Commercial Branch, Bombay, reading as under:- “The Branch 

Manager, State Bank of India, Commercial Branch, Bombay. Sub: Claim against 

the Bank Guarantee No.A/89/228 dated 17.4.1989 for Rs.3,97,13,102.00(Rs.Three 

Crores ninety Seven lacs thirteen thousand and hundred two) only issued in favour 

of the Hindustan Construction Co. Limited W.H. Marg, Bombay for Earnest 

Money of Construction of Icha Main Dam. Dear Sir, A sum of Rs.3,97,13,102.00 

(Rs.Three Crores ninety seven lacs thirteen thousand one hundred two) only was 

granted to the Hindustan Construction Co. Limited W.H. Marg, Bombay against 

the Bank Guarantee No.A/89/228 dated 17.4.1989 the said Bank Guarantee is valid 

upto 16.10.1992 only. Its period of validity has not been extended as yet and no 

amount against the said Earnest Money has been paid by the Contractor. You are 

therefore requested that the Bank Draft for Rs.3,97,13,102.00 (Rs.Three Crores 

Ninety Seven lacs thirteen thousand one hundred two) drawn in favour of the 

Executive Engineer, Kharkai Dam Division No.2, Icha-Chaliama P.O. 

Kposherhariha Dist. West Singhbhum Chaibasa payable at State Bank of India 

Chaibasa may kindly be sent to the undersigned immediately as a claim against the 

said Bank Guarantee. An early action in this matter is solicited. Yours faithfully, 

Sd/- Executive Engineer, Kharkai Dam Division No.2, Icha-Chaliama.” It is 

contended by Mr.Nariman that “Performance Guarantee” constituted an 

independent contract between the Bank and the Chief Engineer. The Guarantee 

was furnished by the Bank to the Chief Engineer and, therefore, it could be 

invoked only by the Chief Engineer and not by the Executive Engineer. Learned 

counsel appearing on behalf of the defendant has contended that in the general 

conditions of contract appended to the agreement between the HCCL and the State 

of Bihar, the word “employer” has been defined to mean the Governor of Bihar 

acting through the Chief Engineer or his authorised representatives. The word 

“Engineer Incharge” or “Engineer” has been defined separately to mean 



Superintending Engineer or the Engineer appointed from time to time by the 

“employer” and notified in writing to the contractor to act as Engineer. It is 

contended that Executive Engineer who has invoked the guarantee would be 

covered not only by the definition of “employer” but also by the definition of 

“Engineer Incharge” or “Engineer” as set out in the general conditions of contract. 

We are not prepared to accept this contention.”  

 

9. Plaintiff argued that since bank guarantee is not invoked by the Chairman, 

therefore, the invocation was bad and this Court should grant the injunction.  

 

10. I consider that this argument of the plaintiff must fail. The Employer in part II 

clause 1.1 has been defined as either Chairman or his assignee. In the present case 

the bank guarantee itself records that the payment will be made to the Employer, 

his successors and assigns. Thus anybody who has been assigned the powers or the 

duties by the Chairman, can invoke the bank guarantee. The documents filed by 

the plaintiff would show that the letter dated 28.4.2005 which is letter of 

acceptance issued by the defendant, was signed by the same General Manager who 

invoked the bank guarantee. This only shows that the General Manager (EW-1) 

was assigned the work of this contract and it is he who was authorised to award the 

contract and it is he who was authorised to invoke the bank guarantee. All 

correspondence on behalf of the defendant with the plaintiff has been signed by the 

General Manager (EW-1) of the defendant. The letter dated 26.5.2005 asking 

plaintiff to submit original is also signed by the same General Manager (EW-1) 

and the defendant addressed letter dated 26.6.2005 only to the General Manager 

(EW-1). I therefore, find no force in the plea of the plaintiff that bank guarantee 

could be invoked only by the Chairman of the National Highways Authority of 

India. Even otherwise several projects of road construction and road widening are 

being undertaken by the National Highways Authority of India having only one 

Chairman and the Chairman cannot personally look after the day-to-day affairs of a 

project and he has to assign work to the General Managers project wise to take 

care of the matters pertaining to project. The bank guarantees issued in the name of 

National Highways Authority of India Ltd., can be invoked by the General 

Manager of the project. In the case referred by the plaintiff, the bank guarantee was 

issued in the name of Chief Engineer. It was not issued in the name of the 

Employer. The Supreme Court, therefore, held that it could be invoked by Chief 

Engineer. But in the present case the bank guarantee is issued in the name of the 

National Highways Authority and can be invoked by successor and assignee. I 

therefore, consider that the bank guarantee was rightly invoked in this case.  

 

11. The case of the plaintiff is also not one which falls under the exceptions carved 

out by the apex Court in the case of U.P. State Sugar Corpn. vs. Sumac 

International Ltd. I (1997) CLT 195 (SC) wherein the Supreme Court observed as 

under:- “The law relating to invocation of such bank guarantees is by now well 



settled. When in the course of commercial dealings an unconditional bank 

guarantee is given or accepted, the beneficiary is entitled to realize such a bank 

guarantee in terms thereof irrespective of any pending disputes. The bank giving 

such a guarantee is bound to honour it as per its terms irrespective of any dispute 

raised by its customer. The very purpose of giving such a bank guarantee would 

otherwise be defeated. The Courts should, therefore, be slow in granting an 

injunction to restrain the realization of such a bank guarantee. The Courts have 

carved out only two exceptions: A fraud in connection with such a bank guarantee 

would vitiate the very foundation of such a bank guarantee. Hence if there is such a 

fraud of which the beneficiary seeks to take the advantage, he can be restrained 

from doing so. The second exception relates to cases where allowing the 

encashment of an unconditional bank guarantee would result in irretrievable harm 

or injustice to one of the parties concerned. Since in most cases payment of money 

under such a bank guarantee would adversely affect the bank and its customer at 

whose instance the guarantee is given, the harm or injustice contemplated under 

this head must be of such an exceptional and irretrievable nature as would override 

the terms of the guarantee and the adverse effect of such an injunction on 

commercial dealings in the country.”  

 

12. I find that there is no force in the application of the plaintiff. The plaintiff is not 

entitled to the relief under Order 39 Rules 1 and 2 CPC. The application of the 

plaintiff being I.A.No.5493/2005 is dismissed. The application of the defendant 

under Order 39 Rule 4 CPC, being I.A.No.6976/2005 is hereby allowed and the 

ex-parte injunction granted on 22.7.2005 is hereby vacated. Both the applications 

stand disposed of.  

 

CS(OS) No.988/2005  

 

List the suit for framing of issues on 12th August, 2008. 

 

      Sd/- 

SHIV NARAYAN DHINGRA, J. 

 

 

 

 

     


