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JUSTICE SHIV NARAYAN DHINGRA 

 

IA Nos.1262/2008 

 

1.  This application under Order 39 Rules 1 and 2 read with Section 151 CPC is made by the 

plaintiff with a prayer that this Court should direct the defendants to maintain status quo in 

respect of the property No.B-1/G-3, Mohan Cooperative Industrial Estate, New Delhi-110044 

i.e. not to part with the possession or sell or create any third party interest till disposal of the 

instant suit.  

 

2.  Plaintiff filed this suit alleging that the defendants had entered into an agreement dated 

15th January 2008 with the plaintiff whereby defendants agreed to sell this property to the 

plaintiff for a total consideration of Rs.32 crore. A sum of Rs.1 crore was received in cash and 

another sum of Rs.1 crore was received through cheque and the balance payment was to be made 

within 60 days. The defendants were to execute a sale deed in favour of the plaintiff. The 

plaintiff submitted that although period for making balance payment would expire on 15th 

March 2008 but plaintiff, from reliable sources had learnt that the defendants were trying to 

sell/dispose of the property without honouring their agreement to sell with the plaintiff. Hence, 

this suit has been filed seeking injunction against the defendants restraining the defendants, their 

agents, assesses, representatives etc. from selling the property to any third party and an 

injunction be issued against defendants and direct the plaintiff to honour the agreement to sell.  

 

3.  Pursuant to the notice from the Court, the defendants put in appearance. Defendant No.2 

also moved an application being IA No.2330 of 2008 under Order 7 Rule 11 CPC read with 



Section 7 Rule 4 CPC to the Court for rejection of the plaint. Counsel for defendant No.1 

submitted that she was willing to argue the application without any formal reply as the suit was 

not maintainable as against defendant No.1 at all.  

 

4.  I have heard counsel for the parties. It is an undisputed fact that the property in question 

belongs to defendant No.1 and defendant No.1 is in occupation of the property. Defendant No.2 

is one of the directors of the defendant No.1 company. Plaintiff has relied upon a receipt 

executed by defendant No.2 on a printed form, photocopy of which has been placed on record 

and the original was shown during arguments. A perusal of receipt shows that this receipt was 

executed by Mr. J.P. Aggarwal, defendant No.2, representing himself to be the absolute owner 

and in possession of the property free from all encumbrances whereas the fact is that Mr. J.P. 

Aggarwal was not at all the owner of the property. As per the receipt produced by the plaintiff, 

Mr. J.P. Aggarwal received a sum of Rs.1 crore by cash and Rs.1 crore by cheque. Counsel for 

defendants placed on record a photocopy of receipt which, it is stated, was handed over to 

defendant No.2 by the plaintiff when the defendant No.2 had received a sum of Rs.1 crore by 

cheque as an advance money under the agreement. In this photocopy produced by defendant, the 

amount paid to defendant No.2 is Rs.1 crore by cheque only. There is no mention of any 

payment by cash. In the receipt filed by plaintiff the amount paid is shown as Rs. 2 crore. 

Looking into this aspect, plaintiff was summoned to the Court for recording his statement under 

Order 10 Rule 1 CPC. Plaintiff made a statement that he paid Rs. 1 crore as cash, Rs.50 lac out 

of his own cash funds and Rs. 50 lac out of his company's cash funds . There was no proof of 

withdrawal of this amount from any bank or financial institutions. Plaintiff submitted that he had 

sold his property at Kolkata a day before and received the amount.  

 

5.  It is seen from the document, relied upon by the plaintiff, that there was no agreement to 

sell between plaintiff and defendant No.1. Only a receipt was executed by defendant No.2 in 

favour of plaintiff. In the receipt, it is mentioned that an agreement to sell and other documents 

shall be executed later on, within 60 days. Even if this document is considered as an agreement 

to sell, this document prima facie is an invalid document. Firstly, by this document defendant 

No.2 claimed to be the absolute owner of the property, while he is not the owner of the property 

and he had no right to enter into an agreement to sell. Even if he was a director of defendant 

No.1 company, only defendant' No.1 company had a right to sell the property in question. 

Therefore, no injunction can be granted against defendant No.1 company. Similarly, no 

injunction can be granted against defendant No.2 since defendant No.2 is not the owner of the 

property in question and he had no right to sell this property in his individual capacity. The 

property of the company could be sold only with the permission of the Board of Directors 

through a Board Resolution and not otherwise. The documents filed by the plaintiff do not 

inspire confidence, more so looking into the fact that defendant has placed on record a 

photocopy of agreement showing that only Rs.1 crore were paid to defendant No.1 whereas 

document in possession of the plaintiff shows that Rs.2 crore were paid and there is a 

overwriting on date of cheque.  

 

6.  In view of my foregoing discussion, I find no merit in the application. The application is 

hereby dismissed. CS(OS) No.190/2008 List on 28th March 2008.  

 

Sd./- 

March 10, 2008      SHIV NARAYAN DHINGRA J.  


