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Rajendra Mittal Construction Co. Pvt. Ltd.   ...Petitioner 
Through: Mr. Anil Seth, Advocate. 
 

Versus 
 
Terry Plus India Pvt. Ltd.    ...Respondent 
Through: Mr. Ravi Gupta, Advocate 
 
 
JUSTICE SHIV NARAYAN DHINGRA 
 
JUDGMENT : 
 
1. This application under Section 11(6) of the Arbitration and Conciliation Act, 
1996 (for short, ?the Act?) has been preferred by the applicant seeking 
appointment of an Arbitrator for adjudicating upon the disputes between the 
parties. Notice of the application was served upon the respondent. No reply has 
been filed to the application despite opportunity given. 
 
2. It is not in dispute that the applicant was awarded a contract dated 22nd July 
2004 for doing civil work. The contract contain following arbitration clause: ? 
16.14. ARBITRATION All disputes between the parties to the contract shall, after 
written notice by either party to the contract, to the other of them, be referred for 
arbitration to two arbitrators. Arbitrators shall be members of Council of 
Architecture, one to be nominated by the Owner and one to be nominated by the 
Contractor. Their decision shall be final and binding on both the parties. In case 
arbitrators disagree with each other, they shall select and appoint an umpire and 
arbitration proceedings shall be carried out in umpire's presence. Umpire's decision 
regarding dispute shall be final and binding on both the parties.?  
 
3. The applicant served a notice making a demand of payment of its pending bills 
and interest and other claims on 3rd September 2007. The applicant simultaneously 



gave a notice that in case payment is not made, this should be considered as notice 
invoking the arbitration clause. Thereafter, the applicant sent a letter dated 12th 
October 2007 informing the respondent that it has invoked the arbitration clause 
since its bills have not been paid and there was a dispute. Applicant, nominated 
Mr. Narjot Singh, a Member Council of Architecture as the Arbitrator. Despite this 
notice, the respondent did not nominate the arbitrator on its part in terms of the 
agreement and hence this application.  
 
4. Counsel for the applicant stated that since one Arbitrator has already been 
nominated by the applicant, the Court should nominate another arbitrator on behalf 
of the respondent and the two arbitrators shall appoint an umpire and they shall 
adjudicate the claim of the applicant. Counsel for the respondent, on the other 
hand, submitted that respondent had no objection if a sole arbitrator is appointed 
by the Court to adjudicate upon the disputes between the parties. However, to this 
suggestion, the applicant did not agree and stated that in terms of the arbitration 
clause, the matter was to be referred to the two arbitrators, one to be appointed by 
the each party and since the Arbitration and Conciliation Act, 1996 provides that 
where there are two arbitrators nominated by the parties, the arbitrators shall 
appoint a third arbitrator and, therefore, matter should be referred to only the 
Arbitral tribunal. Court should appoint only 2nd Arbitrator.  
 
5. It is apparent from contract that the parties had agreed for arbitration and had 
also provided as to how the arbitration is to be conducted. Once the parties by 
consent provided that the arbitral tribunal shall constitute of two arbitrators, one 
appointed by each party and the law provides that the two arbitrators have to 
appoint an umpire i.e. a third arbitrator, the parties are bound by the manner in 
which the arbitration is to be conducted. At the time of entering into the contract, it 
was open to them to provide as to how the arbitral tribunal should be constituted 
and also what rules are to be followed. Since the parties had reserved this right to 
nominate the arbitrator. I consider that the respondent should have appointed the 
arbitrator and in case failure on its part to appoint an arbitrator, the Court has to 
appoint an arbitrator on behalf of the respondent. The arbitration cannot be 
conducted by a sole arbitrator since this is not what was agreed upon by the parties. 
The Court while exercising its powers under Section 11 (6) of the Act, has to give 
due regard to the procedure as agreed between the parties.  
 
6. In view of above discussion, I allow this application under Section 11(6) of the 
Act made by the applicant. Dr. P.C.Gupta, C-15, Vivek Vihar, Delhi- 110095 
Phone 2156735, is hereby appointed an arbitrator on behalf of the respondent. Both 
the arbitrators shall appoint a third arbitrator within 30 days of receipt of this order 
and the arbitral proceedings must commence within a week of appointment of the 
third arbitrator.  
 



7. With above directions, the application stands disposed of. 
 

  
        Sd/- 

SHIV NARAYAN DHINGRA J. 
 
 
 
     


