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1. By way of this petition filed under Section 482 Cr.P.C. the petitioner 

seeks quashing of criminal complaint case No. 8168/2007 under Section 138 

N.I. Act pending before the court of Mr. Vivek Kumar Gulia, Metropolitan 

Magistrate.  

 

2. Counsel for the petitioner submits that false complaint case has been filed 

by the respondent under Section 138 N.I. Act against the present petitioner 

as the petitioner is neither the drawer nor the signatory of the cheque bearing 

No. 558052 dated 20.10.2004 drawn on State Bank of Hyderabad, Shalimar 

Bagh for a sum of Rs.1,00,000/-  

 

3. Before dealing with the contention raised by the counsel for the petitioner, 

it would be appropriate to give facts of the case as stated by the respondent 

in the said complaint case. The facts of the case are as under:-  

 

4. The complainant (the respondent herein) and the accused (the petitioner 

herein) were known to each other since last many years and the accused 

requested to the complainant in the month of April, 2004 to arrange loan of 

1,00,000/- (Rs. One lac only) for some personal need and the accused 

borrowed friendly loan of Rs.1,00,000/- from the complainant with the 

undertaking that the same would be paid very soon in the month of April, 



2004 5. The petitioner issued cheque bearing No. 558051 dated 20.10.2004 

for Rs.1,00,000/- drawn on State Bank of Hyderabad, Shalimar Bagh, Delhi. 

The respondent presented the said cheque which returned with the remarks 

“insufficient funds” vide returning memo dated 16.11.2004 The respondent 

sent legal notice through registered post as well as U.P.C. but could not 

recovered the amount of the cheque. Hence the complaint.”  

 

6. The contentions raised by the counsel for the petitioner in the present 

petition are that petitioner has never entered into any transaction with the 

respondent/complainant and no amount of debt was outstanding against the 

petitioner. Counsel also submits that even the petitioner was not maintaining 

any bank account in State Bank of Hyderabad, Shalimar Bagh, therefore, 

there could not have been any question of issuance of any cheque by the 

petitioner. Drawing attention of this court to the specimen signatures of the 

petitioner, the counsel for the petitioner contends that even the specimen 

signature of the petitioner as certified by her banker i.e. Syndicate Bank, 

South Block do not tally with the signatures as were appended on the cheque 

in question. Counsel for the petitioner also contends that even the cheque 

was not issued by the husband of the petitioner as would be borne out from 

the specimen signatures of the petitioner placed on record at page 47 of the 

paper book. Counsel further submits that the entire position was clarified by 

the petitioner in her reply dated 20.12.2004 Even legal notice was sent by 

the petitioner to the bank thereby calling upon the bank to take all possible 

actions so as to protect and safe-guard the interests of the petitioner as she 

was not maintaining any account with the State Bank of Hydrabad, Shalimar 

Bagh. In support of her argument counsel for the petitioner has placed 

reliance on the following judgements. Rahul Builders Vs. Arihant Fertilizers 

and Chemical and Anr., JT 2007 (12) 495 Shri Ishar Alloy Stells Ltd., Vs. 

Jayaswals NECO Ltd. 2001 (3) SCC 609 = 2001 SCC (Cri) 582 M/s 

Kusumm Ingots and Alloys Ltd., Vs. M/s Pennar Peterson Securities Ltd., = 

AIR 2000 SC 954 (Para 10) Zandu Pharmaceutical Works Ltd., Vs. Mohd. 

Sharaful Haque = AIR 2005 SC 9 Raj Lakshmi Mills Vs. Shakti Bhakoo = 

2002 (8) SCC 236 K. Ramakrishna and Ors., Vs. State of Bihar and Anr. = 

AIR 2000 SC 3330 CBI Vs. Akhilesh Singh = AIR 2005 SC 268 Guru Bipin 

Singh Vs. Chongtham Manihar Singh = 1996 (11) SCC 622a = JT 1996 (9) 

SC 516 Rishi Anand Vs. Govt. of NCT of Delhi = 2002 (4) SCC 72 = 2002 

SCC (Crl.) 725  

 

7. I have heard counsel for the petitioner at considerable length and have 

gone through the record.  



 

8. Nobody has chosen to appear from the side of the respondent. For 

prosecuting a person for an offence under Section 138 of the N.I. Act, it is 

essential that a cheque is drawn by a person from the account of bank for 

discharge in whole or in part of any legally enforceable debt or other liability 

and the same returned dishonoured due to insufficiency of funds in the said 

account maintained with the said bank. In this regard the Apex Court in 

Krishna Janardhan Bhat Vs. Dattatraya G. Hergde (2008) 4 SCC 54 

enumerated the ingredients of S. 138 of N.I. Act as reproduced below:- 

Section 138 of the Act has three ingredients viz.: ( i) that there is a legally 

enforceable debt; ( ii) that the cheque was drawn from the account of bank 

for discharge in whole or in part of any debt or other liability which 

presupposes a legally enforceable debt; and ( iii) that the cheque so issued 

had been returned due to insufficiency of funds. 9. Once the cheque in 

question based on which the respondent has filed the complaint was never 

issued by the petitioner nor the petitioner was maintaining any bank account 

nor any material has been placed on record by the respondent to show there 

was any legally enforceable debt outstanding against the petitioner, 

therefore, under these circumstances which were duly explained by the 

petitioner in the reply to the demand notice sent by the respondent, I am of 

the view that the complaint filed by the respondent under Section 138 N.I. 

Act cannot be maintained against the petitioner. 10. As a result of the above 

discussion, the complaint bearing No. 8168/2007 pending before the court of 

Mr. Vivek Kumar Gulia, Metropolitan Magistrate, Karkardooma Courts is 

hereby quashed. 

 

 

         Sd/- 

KAILASH GAMBHIR, J. 

 

 

 

 

 

     


