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IN THE COURT OF SH. RAJINDER KUMAR

SCJRC{WEST), TIS HAZARI COURTS, DELHI
RC ARC. No.-144/15
in the matter of :
1) Sh. Priyanshu Aggarwal
Slo Late Sh. Arun Aggarwal,
2) Sh. Bakhtawar Lal

Slo Late Sh. Rampat Mal,

Both R/o H.N0.17/61, Than Singh Nagar,
Gali No.1, Anand Parbat,

New Delhi = 110005.

Vs,
Sh. Kishori Lal
Slo Sh, Pancham Lal
Shop on Ground Floor of
Property No.57/G-2,
Gadodia Road, Gall Mo,
Anand Parbat, New Dalhi-110005.

Residenca of :
48/53, Gali No.6, Nai Basti,
Gadodia Road, Anand Parbat,

New Delhi-05.
........ Respondent

Date of filing of the petition : 19.12.2019
Date of reserving order : 31.07.2020
Date of pronouncement : 18.08.2020
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ORDER

1, This order shall decide the question whether the respondent ba
gmntadlawunmrﬂmtmapmanupplicuthnundnrdmla{n}dpmvlmm
sub-section (1) of section 14 of the Delhi Rent Control Act, 1958 alongwith
Section 151 of CPC.

2, The brief facts for the decision of the application as per the
petitioners are that originally, petitioner no.2 was the owner / landlerd of the
property in question which was let out to the respondent about 40 years back,
That the petitioner no.2 is the grand-father of the petitioner no.1 and as per the
family partition, the suit property fell in the share of petitioner no.1. That the
respondent attomed the father of the petitioner no.1 as owner / landlord and
started paying rent to him. That the petitioner no.1 Is aged 25 years and Is
practicing Advocate in Delhi, who has no other reasonably suitable place
available to establish his office. That the petitioner no.1 Is the only earing

member of his family. That the petitioner no.1 has one other tenant in the
same premises, shown In green colour,

3 In the affidavit (annexed with the leave to defend application), it |s

the plea taken by the respondent that there is no relationship between the
parties, petitioner has concealed the material facts from the court that the
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. It 15 also

petiioner no.1 and his parents are the

by way of a wnitten

contented by the respondent thal the
awners of various properties but tha same are
4 The application is contesied by the pelitioners

roply, wheroln the contenis of the applicalion 878 denied and the
potition are ro-iterated and re-affirmed. I is also stated that the petitioner

facts of the

is not

having altomative accommodation and also that the application for leave to
conlesl and the affidavil, whereby no triable issues are raised is liable to be
dismissed.

5. | have heard the counsels for the parties and gone through the
material on record carefully.

6. Having draram my attention on the application for eviction, affidavit
of the petitioner, documents filed on behall of the petitioners in support of the
application for eviction, it is submitted by Ld. counsal for the pelitioners that
they are the owner and landlord of the premises and require the same
bonafidely by the petitioner no.1 lo cperale as office and therefore, the
application for eviction be allowed and the application for leave o contest
mada by the respondent ba dismissed,

| have given my thoughtful consideration 1o the submissions made
on behalf of the parties.

The present petition for eviction is under clause (e) of proviso to
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sub-section mn{mcﬁnn 14

n'fhctﬂﬂnH!}SB which reads as undet .~

trary contained
Wmmmbmemﬂ
mJWMmﬁﬂ.muﬂumg?&fgjﬁﬂ
riapnuisuashﬂ of any pmnﬁiﬂshal b:tmmnt
Gmﬂrullarhfaumrn!ﬂmlmclﬂﬂ@ln a ' =
Pmﬂdﬂdmmammnlﬂrmaf.nnmappmibﬂ
prescrib manner, make an
ETanim;xnmmwwmmaf following
grounds only, nameky 1=
;-1 inat the premises et for realdential purposes IFIh ;:ﬂ::ml
Mnlﬂnbruulmmmmﬂuﬂnlmumm

o o
hhhﬂirmﬂmhhn.l'hlllhm
EL:E. or for nn:rp-rm for whose benefit the premises are held

rasidantial eccommodalion :

i e lel for
Explanation.- For tha purpose of this clause, pramisas
rea?denlial purposes” include any pramises which having baen I-atﬁf;:é
usa as @ residence are, without the consent of the landiord, u
incidentally for commercial or other purposes;

As per the law laid down by the Honble Supreme Court in
Satyawati Sharma v. Union of India and another, 148 (2008) DLT 705 (5C)
clause (e) of proviso to sub-section (1) of section 14 of Act 59 of 1958 is also
applicable ta the premises let out for purpose other than residential purpose

The Hon'ble Supreme Court in Charan Dass Duggal v. Brahma
Nand, (1983)1 SCC 301 while dealing with the queslion in the matter of
granting leave to conlest the eviction petition filed on the ground of personal

requirement, in para 5 has staled thus:-

§. What should be the approach when leave to delond s
aought? There appears lo be & mistaken beliel that unless the
tenant at thal slage makes out such a sirong caso as would
non-suit the landiord, leave 1o defend cannct be granied. This
approach is wholly improper. When leave 1o delend is sought,
tha tenant must make out such a prima facie case raising such

RC/ARE No. 144,19,
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plaas that a triable issua woukd emerge and that in our opinion
should be sufficient ta grant leave. The test Is the test of a
tiabla issue and not tha final success in the action {sea
Saninsh Kumar v. Bhai Mool Singh). At the stags of granting
the leave parties rely in support of their rival contentions on
affidavil and assertions and counter-assertions on affidavit may
nol afford such incontrovertble evidenca 1o lead 1o an
affirmative conclusion one way or the other. Conceding that
when possession is sought on the ground of personal
requirement, an absolute need Is not to ba satisfied but a mere
desire equally is nal sufficient. It has to be something more
than a mere desira. And being an enabling provision, the
burden is on tha landiond In asiablish his case affirmatively, If
a3 It appears In this case, the landiard s staying al Pathankot,
that a housa Is purchased, may ba in Ihe name of his sons and
daughters, but there may nol be an apparent need to retum 1o
Dethi in hiz old aga, a trable issue would come into existence

and that was sufficiant in our opinion to grant leave 1o defend in
lhis casa,

In the same judgment, in para 7 it is further cbserved:-

T.Fﬂ‘m genesis of our procedural laws Is o be traced to
prnciples of natural justice, the principal amongst them being
that no one shall suffer civil or evil or pecuniary consequence
at his back withoul giving him an adequale and efleclive
opportunity to participate to disprove the case against him and
provide his own case. Summary procedure does not clothe an
authority with power to enjoy summary dismissal. Undoubtadly
wholly frivolous defence may not entitle a person leave to
defend. But equally a trable issue raised, enjoins a duty to
grant leave. Maybe in the end the defence may fail. It is
necessary 1o bear in mind that when leave to defend is refused
the party =eeking leave is denied an opportunity to test the
tuth of the averments of the opposite party by cross-
examination and rival affidavit may nat fumish reliable evidence
for concluding tha point one way or the other. it &= not for a
mament suggested that leave 1o defand must be granted on
mere asking but il is equally improper to refuse to grant leave
though triable issues are ralsed and the conlroversy can be
properly adjudicated afler ascertainment af truth through cross-
examinalion of witnessas who have filed their affidavil. Burden
is on the landlord 1o prove his requiremants and his asserhon s
required to be tested more so whan It is shown that for long he
is staying outside Delhi, that he has a building albeil standing in
the names of his sons and daughlers where he is staying and
al which place he receives his normal correspondence. If in
such a situalion one can say that a triable issue is nol raised,
one 15 at a loss 1 find out where, when and in whal
circumstances such an issue would arise. We are, thereiore,
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saﬂsﬂadhlmhlsnmhwhimlﬁabhiswysmmhm
nﬂbuhhahamﬁdﬁmﬂﬂmmhandthnmghﬂmnm
in emor in refusing 1o grant the leave.

Further in Prﬂdamsmd_and_ﬂmlnﬂﬂﬁng_wm v. Prem Deya
Niranjan Deva Tayal, AIR 1982 SC 1518 the Hon'ble Supreme Court having
discussed the relevant provisions of Act 59 of 1958 held as follows:

The Controlier has o confing himsell (o the affidavit filed by the
tenant under sub-sec. (4) ang the reply il any On parusing the
affidavil filed by the tenant and the feply if any fled by landiord
e Controllor hos to pose 1o himsolf the only question, "Does
the aMdavit disclose, not prove, facts as would disantitle the
landlord from oblaining an order for tha recovery of possession

unMugrnurdlpecﬁodhd.{njuHhaprwhnluSudimH
(17 Tha Controlier is nol to reco

rafuse the same s to be exercised on the basls of he affidavit
fied by tha hrum.Thatmmtrmtshgnlshmm
document and one st confine o the aveimenis n tha
affidavit. If tha averments in tha affidavit disclose such facts

W ls Immatoral that allegod and disclossd are
controveriod by the landiord bocause the stage of proof is yet

to come. Il is distinctly possible that a tenant may lail 1o make
good the defence raised by him. Plausibility of he detence
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From the law laid down by the Hon'ble Supreme Court, it can be
discerned that while deciding the question of the granl of leave to contest
under the provisions of section 258 of Act 59 of 1958, the Rent Controller
should see the affidavit filed by the tenant and the counter affidavit filed by the
landiord. From the decisions of the Hon'ble Supreme Courl It Is also clear that
while deciding the question of the grant of leave, the Controller is not required
to conduct a full ledged trial and should only see that if the afidavil of the
lenant raise any triable point the decision on which may disentitie the landlond
from recovering possession of the premises. Al the time of the decision on the
question of leave, the Controller is not required to seek the proof of the
defenca of the tenant.

In Sarwan Dass Banga v. Ram Prakash, 2010 1V AD (Delhi) 252 it

has been observed by the Hon'ble High Court of Delhi as follows:-

The Controfer has not  discussed @5 o how the pleas
mwhwmn e Bpplicabon  fof
leave 1o defend are such which if established by adducing
awﬂamwﬂmmmﬁm& of an
atder of eviction under Secton 14 (1) (e} of the A
Cwdinarly, when a twenani approaches 2n pdvocale for
dralting & leave o defend application, the advocale, using

pecouse the lenant so dspules and controverts  The
pm;dmmmmkrﬂrMInpmﬂHm:ﬂ
summary procedure introduced In the Act with reapect \o
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g-mndulﬂsumanmuyml'dquuhmnushbe set
al naught. The Controller s required 1o sificomb through
the apphcation for leave o defend and tha affidavit filed
iherewith and lo see whether fhe tenant has given any
factsfparticulars which require %o be eclablished by
avidence and which |f esiablished would dis-enlitle the
landiard from an order of  eviction. The lest is nol of the
1enant having controveriedidenied the clalm of the landiord
and thus disputed guestions of fact arising; the fest & 10
anaming the plaas of facts and then lo determine the impact
tharaal,

1. In the present case, the respondent has sought leave to contest
the application for eviction mainly on two grounds i.e. (i} that the petitioner has
concealed the fact that the property in guestion belongs to DDA or Ramjas
Foundation and (ii} That the petiioner and his parents are owners of various
proparties,

0] So far as the plea of the respondent that the property in
question belongs o DDA or Ramjas Foundation Is concemed, it
becomes pertinent to mention here thal the respondent himself is not
sUre as to whom the property bslongs to. For the sake of arguments, if it
I8 presumed lo be comect, it is for the respendent himself 19 plead
epeciically s 1o wham the wnesiip { angiersship of the progerty in
question lies if the same does nol lig with the pelitioner,

in
para no.G (reply on marits), il is the plea raised by the

pelilioners that the respondent has not glven any particulars &F any

RC/ARC. Mo, 144719
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EﬁgﬂﬁmbynﬂhnrbyﬂmimFmrdaﬁmhrmpﬁ:tufhasmt
M.mmlsmmMmmﬂmem&nﬂn
nmuinfﬂwpinatakmhyhimhmmemﬂtuhelmmatﬂm

nﬂpromﬂrbalmgsmnuaﬂw Foundation.

Mareover, the respondent has not disputed his signatures

ovet the rent receipls meﬂbymﬁndmmﬁm&n.

RC/ARC N 144/1%
Aggparwal

Privaashed

It was held by the Hon'ble Apex. Court of Delhi in Rifa
Lal Vs. RJHWSMHMIWINJHI that * the
::nnnthduﬁvgbemiudﬂﬂeﬂbrrhrhﬂcﬂfmhngas he
remains in possession cannot deny the titte of his landlord in view
of the rule of estopped contained in Section 116 of Indian Evidence
Aﬁ#mﬁrﬂwhﬂmmnﬁr&wﬂmmﬂjﬁdﬂm
seeking mmﬂrndduesmtmtwmiﬂngunmbje
issue.”

HmhaHWﬂﬂHmHaHighﬂuﬂﬂMi in Srl
Ram Pasricha Vs. Jaganath & Ors. AIR 1976 SC 2335
that “in @ suit for eviction — the tenont is estopped from
guestioning the title of the landlord.”

in Lade Vs. Nannu Ram 2015 (4) CLJ 364 Del, it
mmﬂhhmﬁh%ﬂmﬂdmmmat *mere

¥E Kishori Lal J& Page 9 of 13
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RC/ARC No, T44/1%
Aggarwal

Priyanhe

denial of ownership of the landlord does mean that every case
must be sent for triol involving yeors. It was further held that
mere deniol of ownership is no denial ot all and it has to be

something more.”

it Is well seitied law that bald allegalions without any
malerlal on record to substaniiate the same could not be
looked into as mere bald allegations are nol enough for
grant of leave 1o defend. It was held by the Hon'ble High
Court of Delhi in Rajender Kumar & Ors. Vs. Leela Wati &
Ors. 155 (2008) Delhi Law Times 383 that ;

L -an&rﬂmmwtsinthenﬂh‘w‘tnmmbr
considered by Rent Controffer which have some sphstance in it
and are supported by some material.”

It was held by the Hon'ble High Court of Delhi in Hari
Shankar Vs. Madan Mohan Gupta : 111 (2004) DLT 534
thal ;

“summary procedure in Section 25-8 of Delh! Rent Control Act,
1958 cannot be defected by merely making frivolous ond vogue
allegations which can never be substantioted.”

Accordingly, the defence raised by the rgspondent is a

v, Kishor Lal M‘/ Page 100l 13
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sham defence and it does nol raise any trable issue.

(i) So far as the plea of the respondent that the petitioner and
his parents are the owners of various properties is concemed, the
respondent has failed 1o give the details / documents of any of such
properties. In the absence of the details /| documents, nothing can be
Mhhmdmmsmmdaguinﬂmmﬁﬁmnr.

8. The petitioners have pleaded the bonafide requirement of the suit
mnﬁmmmmmmeﬂﬂwﬁmsismummﬁdeh!hyme
peﬁﬁmermd_ﬂnismmuannfﬁm.mmpumnthasnut
phoednnmu:dawduunnan”mﬁeﬁdbﬂwﬂmtﬂmpeﬁﬁnnermj is
Mﬂgwmmhmmmmm.ltisaﬁu
pleaded by the petitioner na{ that he is nol having any altemate

h&eatﬁarmnfuwm"mwmmmmmmemuﬂ
wpdntedmwmmth!uamdamﬂmmbusaidmme
present application for eviction is actuated by mala-fide and has not been
mdeﬂmmmmmmwhmmaﬂlﬂmme
application for eviction has been made with mata-fide intention is not sufficient

mmhhmmmhmmmmnn&sﬁmmmmmis
no iriable point between the parties.

mmmum VS Kishori Lel Page 11013
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9. Mmmpmuisim.anfsecﬁmzs-ﬂulmm]dﬂﬁﬂamﬂ
shall be entiied 1o leave o contest the petition for eviction, if the affidavit filed
by him discloses such facts as would disentitle the landlord from obtaining an
arder for the recovery of possession of the premises on the grounds specified
In clause (e) of proviso to sub-sectlon (1) of section 14 of Act 59 of 1958.

Even if, there i3 any issue the samo Is Insignificant and does nol
enille the respondent from seeking leave to contest the application for
eviction.

In view of above discussion and the documents filed by the parties,
this court is of the considered view that thera is no triable issue between the

paries which entites the respondent for leave to contest the present
application for eviction. The application for leave 1o contest is without merit and
the same is dismissed.

As an off shoot of the dismissal of the application for leave o
contest made by the respondent, the pefitioner |s found entitled to recover
the possession of premises, Le. ground floor in Municipal No.57GI2, Gall
No1, Than Singh Nagar, Gadodia Road, Anand Parbat, New Dethi-110005,
{shop on the ground floor as shown in red colour in the site plan annexed with
the application for eviction). The application for eviction is allowed.

in the facts and circumstances of the casa thore shall bo no order

as to costs. ﬂqj‘/
ARE Na. 144/19
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In view of the provisions of sub-section {7} of section 14 of Act 59
of 1958 this order for recovery of possession of premises shall not he
axecuted before the expirallon of a period of slx months from this date,

File be consigned to record room after due compliance.

PRONQUNCED ON (RAJINDER KUMAR)
18 of August, 2020. SCJ/RC(WEST)/DELHI
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