IN THE COURT OF Ms. VEENA RANI, PRESIDING OFFICER LABOUR COURT
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ROUSE AVENUE COURTS MEW DELHI

LIR Ne.- 1071/2016

STRIAL DISPUTE BETWEEN

Shri Mahesh Chandra Rai

5/0 Sh. Raimi W d?éiig

R/o0 466, Gali No. 12, Prem Nagar,

T s SR
S Iradl SUISImIal

Delhi-110086 ... Workman

VERSUS

M/s Scope Promoters (P) Ltd,

Hotel Swatt Dejux

17/A-32. WEA Karol Bagh,

}‘I’C"W LJ\.—Hli“I ;SCU’S _Mt_,__v‘}aﬁab\_.“_u,ut_
Date of Institution :16-11-2615
Date of Final Arguments  :21-03-2020
Daie of Award (15-G6-2626
AWARD
1. The Workman has filed the present statement of claim under the Industriai
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ifsnuie Act 1947, against the management-herein. The Dy, labour

Commissioner (CD), Government of NCT of Delhi vide its order No. F-
24{1651 b /CD/15/908 dated 12.10.15 {Fx. WW-1/1} referred an industrial
dispute with the following terms of reference

“Whether the services of workman Sh. Mahésh Chander Rai s/o Late

&L 3 e pm  BEZE, —5 A, Eoon S nramem Fan sa oo ¥ 2E2 ot o
5. Ram Nisora Rai nave seen fermincied ilfegally and [ or

unjustifiably by the management by the management; and if so, what
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fe€iief is fie entitied to and what directions are necessary bin this
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2. As per the Corrigendum dated 28.11.2016 the name of the management has
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per the submission of the ARM he did not want to file a fresh WS on behalf of

Group of Hotels) was submitted to be the WS of M/s SCOPE PROMOTERS Pvt.
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management since 02.06.2006 as Security Supervisor. The workers in the

management had to wark for 12 hre in two chific At the time of the inining the
claimant-herein was paid R 0/- per month with an increment of Rs.500/
to R 800/ vearhy The Identification documents were issued by the
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wages of the claimant.

4. The claimant-herein has also averred that his monthly salary was deposited in

m

5565 (HDFC Bank : Oid Rajender Nagag). Th

deposits were also made in the P.F. Account No. DLCPM0029382000000008
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5. Inthe year 2010-11 the salary of the claimant-herein was Rs.7,020/- per month
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The claimant-herein further averred that in the year 2014 after serving for the
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i 15 days ieave whichi was

allowed by the management. However, the management deducted wages. The

july Z01i4 wages of Ks.4,048/- was given on 11.08.2014 and the signatures of

the claimant were obtained against the amount of Rs.9,500/-. This was objected
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On 10.12.2014 when the claimant-herein insisted upon the details of the wages
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demands. The reply was given on 19.12.2014. However, another application
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was moved on 13.01.Z2015. On 14.01.Z815 the cigimani was made o serve

management t different places as
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9312875697 phone but np action was taken. The claimant was often shown

absent from duty,
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removal of the claimant. The claimant demanded written orders which was

9. The management-herein has filed the written Statement and has stated that

the ciaimant-herein has not comeAxith ciean hands and had remained absent
with effect from 31.03.2015. The management has denied that the claimant
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claimant had worked from 07.11.2006 till 31.03.2015 as ‘watchman’. The
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duty of 12 hrs. of the claimant; issuance of ID card after 2 yrs.; non-increase of
salary after 2010 till 2014; threat of termination of service. However, the

management has admitted that it had started cash payment of the salary for
the convenience of the workers. All the other averments of the claimant-herein

regarding the late payment etc. have been denied by the management. it has

4.01.2015 or that the workman was forced to leave

removed from services on 1

R S TR
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The management has specifically asserted that the demands raised by the
claimant arc not sustainable as the workman had himself abandoned the job
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regarding the wage increase of Rs.500/- to Rs.600/- per year; closure of the PF
Koccunt of the dotnant in Auz. 2033 withott intimaticn o the claimant
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management o the cigimant but the claimani-did not join the duties. However,
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the claimant has admitted that he had received a letter dated 23.05.2015 which

was deltvered to him on 25.05.2015 but has also stated that the ciaimant was
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workman-herein reveais {relevant portion oniyj
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“1 joined the management on 02.06.2006 at Swati Delux Hotel, 17 A/32,
WEA Karoi Bagh, New Deini-110005...c......i received letier EX
WW1/M1 and thereafter | went to the Management for joining the

duty pui § was not gitowed. | did not receive fetter doted 29.05.2015s¢ent

by the management. This letter is now mark as Mark WW1/M1. This
bears my correct address....... | was working as Security Supervisor, |
Security Supervisor and not Securlty Guard. | filed this case for making
my job permanent and for other facilities. | have personally prepared

my statement of cloim which bears my signature of point A.
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-eeenene MY Services were terminated on 09.05.2015 by Sh. Dilip Jha and
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the same were not proper. .... | have not given reply to the letters given
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16.The workman hés admitted that he had received the letter dated 29.05.2015

(document Ex. WW1/Mil is the fetier of lerminglion irom services) wirich siates

that the management had asked the workman to join the duties vide its letter

dated 21.05.2015 but the workman had not joined. The workman stated that

ne nad went tu juin the duly bul was nol alfowed by Lhe tanagemesst.

17.The cross-examination of the management witness Sh. Babu lal Sharma
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“Ex.WW-1/5 was not issued by the Management.......... it is wrong to
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workman was appointed as watchman and Ex. WW1/2 is already on

roarmrd | rroareat siirn the cverd feds AF Jocriiore AF Fho I_peeesd F %
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Ex.Wwi1/2,
i [g correct thot manogement maointaine the file of oif the
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regard to his appointment.

. .
7 gt o 2uil ¥ o

of working hours, double payment of overtime, overtime chaiges
earned leaves vol. It was according to the efficiency of the workman.
... It is correct that the workman had worked for 14 days in May-

Z015. it is correct that i have not filed any postai receipt regarding




Page 8 ot 17

letter dt, 21-05-2015 issued to the workman.. Vol. Same was sent

tnrough ordinury posi. ......We hove not proviged any saigry siip to the
workman. ..... It is correct that if works for more than 8 hours a day then
i€ is ifabie (o pay OVETINE Jor EXTIa WOrKing nours.

number. After the merg
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PF department, all the account was transferred from PF account
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2015 we made payment to the PF account of workman.

sawwe

it is correct that we had opened the PF account No. 29382/81 in the
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the name of Mahesh Chander Rai . It is correct that date of birth of
WOTKian s aiso wrongiy meniioned in Fr Accouni No. Z9382/81. it is
correct that the workman cannot withdraw the mount from PF Account
No. 29382781 without correction in name and daie of birth of
workman.

smmine Mo &

weeo TT is COrvECt ihat jfegai noiice EX.WW1717 beaors ithe correct address

of the management. it is correct that the management have not replied
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18.The perusal of the cross-examination of MW-1 reveals contradiction to the
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averments In the affidavit, In paragraph no. 7 & 8mofthe affidavit oF MW-1 it
I sdee it
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“7. That the workman absented himself for the service w.e.f.
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letters to the workman vide letters 15.04.2015, 06.05.2015 and

L i s nd

1.05.2015, tu join the duiy as mmanagement is sujfering for ihe absence
of workman. All the letters were received by the workman but no

response was there on the part of the workman.

8. That the workman has abandoned his job on his own and the
managemeni has iried iis ievef best fo occormmodate the workman but

P
lHUHDC;

19.The case of the management is that the workman had been absent since
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31.03.2015 whereas ithe wiiness MW-1 has admiiied that in s Cross-
examination that the workman had worked for 14 days in May-2015. It was aiso

arlmmiteasd 513; !’\'ﬁ,\'h.!_.i iy nd o nnctal

-
Cenarrrre L wr gL Gity e G

or A FI_OE WD
= . Ll

o N e

issued to the workman was not filed. Furthermore, the management has

ardmittard infair nractice « f nnening BE accnunt in tho wrano name and date of
anmititag untair nraciirs ansfing e aceount in Tne wrang

20.The Employees’ State Insurance Scheme of India is a multi-dimensional Social
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'employees’ in the organized sector against the events of sickness, maternity,
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to the insured employees and their families. The scheme provides full medical
care Lo the empioyee regisiered under the £5i Acl, 1548 during the period of
his incapacity, restoration of his health and working capacity. It provides

financiai assistance 1o compensate the ioss of his/ her wages during the period
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scheme is a self financing scheme. The ESI funds are primarily built out of

tne statutory resporsibility of the emplover under
Section 2A of the Act read with Regulation 10-B, to register their Factory/

Establishment under the ESI Act.

L EY =

Z1.As per Empioyees” Siaie insurance {Generai) Reguiations, i

=

50

52A. Abstention verification

{1} Every employer shall furnish to the appropriate office such
information and particulars in respect of the abstention of an insured
person from work for which sickness benefit 2[* * *] or disablement
benefit for temporary disabiement, as provided under the Act has been
claimed or paid, in Form No. Z8 and within such time as the said office
may in writing require in the said form.]

{2) Every employer shalli furnish to the appropriate office such
information and particulars in respect of the abstention of an insured
woman from work for which maternity benefit as provided under the
Act has been claimed or paid, in Form 28A and within such time as the
said office may in writing require in the said form.]

22.The management-herein has not placed on record or even averred that the ESIC

was intimated of the absence of the workman.

23.The workman has been able to discharge its onus of proof. The management as

neither been able to discharge its onus of proofi

71

P | 3 i PP oY H T ; .
ion Bench of The Hon'ble Dethi Court in Shakuntala’s Ex

P g P

Vs. Secretary {Labour] MANU/DE/0541/2005 has heid that abandonment
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amounts to misconduct which requires proper inquiry. The judgment of the

management were terminated there i not mentian of initiatian of anv enauiry

The Hon’ble Supreme Court also in D.K. Yadav Vs J.M.A. industries Ltd (1993) 3
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in Lakshmi Precision Screws Ltd. Vs. Bahagat AIR 2002 SC 2914 (in this
judgment Sakaiiar Singh mentioned below was distinguished}. in V.C. Banaras
Hindu University Vs. Shrikant AIR 2006 SC 2304 it was held that although laying
down a provision providing for deemed abandonment from service may be
permissible in law, it is not disputed that that an action taken thereunder must
be fair and reasonable so as to satisfy the requirements of Article 14 of
Constitution of India; if the action is found to be illogical in nature, the same

cannot be sustained.

26.In M/s Fateh Chand vs Presiding Officer Labour Court & Anr. 2012 LIR
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management has to bring on record sufficient material to show that the

e
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attributed to the employee without there being.sufficient evidence. On

faiiure to report for duty, the management has to cail upon the empioyee and
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if he refuses to report, then an enquiry is required to be ordered against him

the petitioner management, no presumption against the respondent can be

drawn. it was heid to be a case of violation of Section 25F of the Act.

27.1n MCD vs Sukhbir Singh 1994 ILR 332, in case of abandonment of service, it was

LY

held thai the management was duty bound to conduci an inquiry. Reference in

this regard may also be made to Shakuntala Export House (P) Ltd. vs P.O. Labour

i i s

117{2005} DLT 479.
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28.1n the case of Shiv Dayal Soin and Sons vs,. The Presiding Officer, Labour Court
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meaning of the said expression, we have to depend on meaning assigned
to it in the dictionary of English fanguuge. in the uniabridged edition of
the Random House Dictionary, the word ‘abandon’ has been explained as
meaning ‘to leqve completely and word ‘abandon’ has beer expiained as
meaning 'to leave completely and finally; fbrsake utterly; to relinquish,

renounce; to give up aii concern in something’. According io the
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Dictionary of English Law by Earl Jowitt (1959 Edn.} 'abandonment’

intention maoy be inferred from the ncis and conduct
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a question of fact. Temporary absence is not ordinarily sufficient to
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30. In Shiv Dayal Soin and Sons (supra) also relied upon in Buckingham and Carnatic

as observed ;

Co. vs. Venkatian AR
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adequate evidence in that behalf and thus whether there has been a voluntary

abunidornimernsi ”1‘ service or riof s q.!f"bl!”” ”‘J foct whicht has o be determined
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n the i 'gm Qr The surrounding Circums

31.In view of the above discussion and the facts of the present case it cannot be

l.-l..

said that the workman abandoned his job with the managemeni. The

management-herein has not been able to discharge the{r onus to show that the

PSS, JUNPRC MU S R S B N o g T tis e mbimint ThLIL Tooolo T AT A e
WUIRITITIH NaUu audgihiuuiicu uic Ul vy itiiiiauiinté diJDENIL. 111D ID5UE D UTliutu it
Errimitr afrimriimanm and asalined Fha mmanaoaman?
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absent. issue No. 1 & 2 are decided accordingly in favour of the
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34.

<

36.

The workman-herein has sought the relief of reinstatement in the service with

uli back wages along with the coniinuity of service and ail ihe consequentiai

The term “reinstatement” has not been eiucidated in the Indusirial Disputes Act,

1947. The Shorter Oxford English Dictionary, Vol. I, 3rd Edition stated that, the

word “re- instate" means io reinsiaii or re-esiabiish {a person or thing in a piace,

station, condition etc.); to restore to its proper and original state; to reinstate

o wmimadall 2 famn aanaim fm o Favoane n+a2
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Held by the Hon'ble Supreme Court in Deepali Gundu Surwase v. Kranti Junior
Aribyvmnal Adabauirhminuys and Qe 1301 21 Ay e 2334 Tha ronrant of
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reinsiatement was aiso discussed inerein:

17. The very idea of restoring an employee to the position which he held
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.The ruling in Deepali Gundu Surwase (supra} relied on at least three larger,
three judge bench ruiings : :
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a. Hindustan Tin Works Private Limited v. Employees of Hindustan Tin

Works Pvi Lid AIR 1875 3C 75;

b. Surendra Kumar Verma v. Central Government Industrial Tribunal-cum-

[ < . P La RAYVS A FAMA P gy
LAUOUT LOUTL AR LTJOL DU 4“4,
~ Lannvral Aflamacnr Uarias Dnnardizraiie v Brrrdlaaem Cimerls 11!‘!9(‘ CCrronil
w Wi i IV!GI-!GSCI! llal Vdﬁa I\UGUVVGYJ v G Tias \J!li&ll Ve Uy J JL-L-JJJ.]
Tho refayant discuscion in Deepali Gundu Surwase {supra)} follows:

ii) The aforesaid rule is subject to the rider that while deciding the issue of

N
S

back wages, the cdjudicating authority or the Court may teke in
consideration the !engrh of service of the employ,ee/ workman, the nature of

financial condition of the employer and similar other factors.

iiij Grdinariiy, an empioyee or workman whose services are termingted and

who is desirous of getting back wages is required to either plead or at least

3

make g statement before the adjudicating authority or the Court of first

instance that he/she was not gainfully employed or was employed on lesser
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wages. if ife empioyer wunis (v uvoid puymeni. of juil buck wages, ifhen i

has to plead and also lead cogent evidence to prove that the
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DIRECTIONS TO THE MANAGEMENT:

Lﬁl

35.The ISSUE No.3 pertaining to RELIEF is decided in favour of the workman and

against the management-herein with the following directions ;

40.The last working date can be taken as 09.05.2015 when the workman was not

allowed to join duty.

a. Relief of reinstatement — granted with 100% back wages (as per the last

drawn admitted sa%ary of Rs.7,020/- per month] granted [/ ordered

b. Relief of the continuity of service along with all the other benefits is

aiso granted / ordered w.e.f. 09

c. The management is further directed to correct the name / date of birth
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of the workman-herein in the PT Account No. PF Accoiint No. 2538
d. No other order / direction.

41.Reference answered accordingly in above terms/directions. Matter

Announced as per the advisory / orders of the Hon’ble High Court vide its order/letter

No.R-235/RG/DHC/2020 DATED 16-05-2020  and the Amended Protocol Letier
No:24/DJ/RADC.2020 dated 07-05-2020 of Ld. District & Sessions Judge-Cum-Special
Judge (PC-Act),CBI, Rouse Avenue District Courts, New Deihi,

Dated: 19-06-2020 ¢« Y ‘ '
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Presiding Officer Labour Court

Rouse Aveiue Couris,New Delhi
Judge Code : DL0271
Noie:- Digital signature expired on 2Z2-§2-2820. Aiready appiied for

renewal but not renewed il foday.
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Present . B jsfar Ahma
el T adffsrar ISTa@ematt.com ) & Mob
pass final -orderin this case. ,
$h.B.L. Sharma, Anthorized Representative of Managemeit through electronil
‘given consent to pass final order in this case.
Vido my separate defailed AW passed in favour Shri Mahes
Chandra Rai &6 Sh, Rarm Nitiora Rai for the relief as stated in the sm:iAWAEﬁB Acepy ef
d load ; Acapyofthem&bsalsndﬁhvﬁeémb@th

- Advocate, AR of the warkman throught electronic mode ie.
ile No:383 1067689 hud already given consent to

Pesmb}e, Fiie %m censigﬁaé o Recard Room.

~Announced in the-open cotit.
Dated: 19-06-2020




