CS No.10752/2016
In the matter of :

(1)Sh. Mool Chand,
S/o Late Sh. Jwala Prasad,
Rfo H.No.E-3/64-B,
Shiv Ram Park, Nangloi,
New Delhi-110041.

R——— Plaintiff
VS.

(1)Sh. gambir Singh Gahlol.

{2]Smt. Babita . v miasin rahlof.
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JUDGMENT

1. This Is a suit for Permanent Injunction, Mandatory Injunclion

and Declaration.

2. Brief facts of the case as per the Plaintiff are that he was in
urgent need of money and borrowed a sum of Rs.20,000/- from
cefendant No.1 in August 2013 @ 3% per month irterest and started
paying the interest to the defencanl No 1 month 1o month, That at the
time of taking of loan, the defendants No.1 & 2 took the origina! title deed
and the previous chain of documents cf the property bearing No. E-3/64-
B, Shiv Ram Park, Nangloi, Delhi for the security. Thal the cefendants
MNo.1 and 2 also took signatures of the plaintiff on the blank and prnted
papers for the securily of tha Ioan. That the plairtiff was assured by the
defendants to return the documents of the properly and signed sapers as
soon as the amount is returned by the plaintff, That the plaintiff and his
brather Gori Shankar &re the joint cwners anc in the possession of the
property in quastion. Thal for last two months, the plantiff is requesting
defendants No 1 and 2 to accept their amount and retumn his documents

(8 Ao - IDTS22016

o] 5 ::
$amt Ehond Vs, Rambiv Simpk Gubind 8 Oy, 2ofl

f
-

Scanned with CamScanner



but they are not accepting the monoy nor are returning the documents
That the defendants are pressunsing the plaintiff to vacate the suil
property.

3. it is pertinent to menton here that vide order dated
06.07.2015, the Plaint was allowed 1o be amended while allowing =#n
application filled by the plaintiff Ulo V1 Rule 17 of CPC.

4. In the Written Statement filled by defendanls No.1 and 2,
cenain preliminary objections are izken like that the plaintff has not
come with claan hands and has also suppressed material facts. That the
plaintifl has sold out 20 Sq.yards portion of the proparty NO. E-3/64-8,
Shiv Ram Park, Nangloi, Delhi to the defendant no.Z2 on 40.0R.2013 afler
executing GPA, Agreement o Sell, cte. for Rs.2.00,000/-. Thal the
pOSSession was also handed over to the defendant No 2 but plamtifl
desired to retain it for further & months on monthly license-fec @
Rs.5.000/- which was paid on thal very day. That the elecincity
connection was alsu changed in the nama of defendant No.2 with tha
consent of tha Plaintiff. It is also pleaded that tha suit i5 bad for

misjoinder and non-joinder of parties. It is also pleaded by the gefendant

that the sUit Was nol valued proparly, f*
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Whether the plaintitf Js entitted to daecroo of
permanent injunction thoereby restraining  the
defendants from dispossossing the plaintitf and his

family members from the soit property, as prayod

for? OPP

Whether the plaintiff is entitlod to the decroe of
mandatory Injunction, theroby, directing the
defendants no.1 & 2 to return / handover the

original title deod of the sult propoerty to the plaintiff,
as prayod for ? OpPpP

Whether the plaintitr js entitlod to the docres of
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defendants no.2 as null, void and cogent? OPP

4.  Whether the suit is bad for mis-Joinder of parties 7

OPD

Whether the suit is bad for non-joinder of necessary
parties 7 OPD

been properly valued for

6. Whether the suit has not
d Jurisdiction ? OPD

the purpose of court-fee an

7. Relief.

7. Tne plainff got exarinaed himself as PW-1, wheo during his

axamination in chiel relied upon various domuments that is Fx-PWW1/1 o

Ex-PWH1,25. Plaintif’ s evidence was closed on 26.11.2(118.

R. That dcfendant No.1 got himself examined as DW-1. in
suppert of their cefence. The defendants also got examined Sh.
Sandeep Rai (DW-2). Defcndant’'s evidence wds closed on 07.07.2D19.

Issuc-wise findings are as under :-

Issue No.4 and 5

Both the issues are inter-connacted, hence. the same are

0o

taken up togetner. The onus 10 prove the sama was upon the defandant,

who have pleaded (hat the brother of the plaintiff was co-uwner of the
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assurad lo vacate the porlion later or as his chi'dren were studying. It 15
alse deposed on pagn no.2 itsell that hey 1ook the possessioN of the suil
promises on the came day afer execution of Sale-Deed. There is no
such Sale-Daed placed or record by Ile defendants.

Durrg his further cress-examination dated 145.01.2016 (al
oaga nc 1), while his attention was drawn towards site plan filed by the
plainfiff (Ex-PW1/1), the sama was aomilld to b2 cnrrect oy him. It was
alsa deposed by him that the suit properly was never aartitioned Sh
Sarideap Rai (DW2) also Lilked aboul a Sale-Dend but thers 15 nO Exle
deed placed on record in this casc.

Il is held by the Hon'ble Apex Court of India in

*Suraj Lamp & Incusties (P) Vs, Staie of Haryara & Anr'.

22C3 (7) SCC 363 that |

“1& We bave merely drawn oneniion fo and reirerated the well-

woitled  lewpal positicon ghat . SAGPAAVILL  tronsaciooms axe

rnsfers t or ‘salex” and that such transactions can not be preated
av completed truesfers or conveyances. They can cortime to Ly
trenter! gy exising apreematit of sale.

Nothing  peevents  affected  parties  from peiting
F
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best known to them. The defsndant No.1 (DW1) also did not cisclose
any consideration amount in his evidence alfidavit. It s pertinent IC
mertion here thal ir Para (2) of witten stalement (preliminary objecton].
it is pleaded by the cefendants No.1 and No.Z that the plaintiff sold oul

20 Sq. yaras zrea o defendant Ne 2 for raceipt of Rs. 2,00.0G0/-.
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properly and without whom the suit was not maintainable.

As per the plaintifl, he bomowed Rs.20.000/- from the
defendant No1 on interest and his property documents were taken by
the defendants as security.

The defendants have failed to disclose as to vwhy lhey were
nct the necessary party. It is the case of the defendants Na 1 and 2
themselves that the plaintiff sold out 20 Sq. yards. portion of the buill-up
property to the defendant No.2 on 30.08.2013. Acenrdingly, il cannot be
stated that the suit is bad for non-joinder or misjcinder of parties. Hence

the issues are decided cgainst the defendants and in the favour of

Plaintlf,

10, Issue No.6

The onus to prove of this issue was upon the defendant, who

have pleaded that the suil was nol valued propery for the purnose of

court-fees and jurisdiction,

This is interesting (o nola down 1hat the daefendants have
tailed to disclose as to what was the correct valuation ¢r as to whal

should have been the valuation for the purpose of cour fees and

jurisdiclion. This is a suit for Declaration, Permanent and Mandatory
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Irjunction. The plaintf has valicd the suit at Rs.200/- for Declaraton, 3

Rs 130 each for Permarent and Mandslary Iniunction and has paid

syufficiant court feps,

Hence, the issue is decided against the defandants and 0

tavour cf the plainbf

11. Issue No.1to 3

Al the issues wra intercomnectad. Hence, all cre taken up

togettwr. It is pica of the plalnti® that in August, 2013 he has hurrowad 3
sum of Rs.20,0U00- rom the defendant No.1 on interest @ 3% per monin.
It Is also the plea taken hy him tnat @t the tme of taking of loan,
defendants tock the origina! tile and previous chain of documents from
the plaintfi as sccurity. s ulso the piea of the plaintiff tha!l defendants
huve token his signatures on blark and prnted papers. That ihe
deferdants are not accepting their amount of Rs. 20,0004~ nor retuming
tne ducumecnts of the plaintif.

12. It is Ihe plca of the delendants No 1 and 2 that the plantfi
has concealed the material facts and has concocted a falsc story. 1t s
also the plea taken that the plaintiff sold out 20 Sq.yards portion of the
property lo the defendant No.2 en 30.08.2013 afier execuling GPA,
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r::f:fsh'n'ﬂ' Deeds i‘{f Cu.!n'r_r.':m ¢ o rnmph'-.'e' thetr title. The said

‘SAU/GPA/WILL transactions’ may also ke used to obtaik specific

-~ - . e T |
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If they are entered before this day, they may be redicd upon o apply

for regularization of atloments / leases by Developmeni Authorines:

“SA/GPA/WILL

We make it clear that if 1he documents relating o

¥ ¥
transactions” has been accepted acted upon by DDA or olner

development autharities or by the Municipal or revenis authovities
1o effect puntation, they need not be disturbed, merely on account of

this decision”
14. In the case in hand, the defendants are not having any sale
deed to suggest thal the plaintiff has sold out 20 sq.yards of the area of
the property in question 10 the defendant no 2 for a consideration of Rs.2
laus. For the sake of arguments, if the d¢ocuments fled by the defendants
are presumed o be true and correct, the same 'was aexecuted on
20.08.2013 ie much after the pronouncement of Suraj Lamp case
(Supra). So, the documents i.ec GPA, Agrcoment to Sell elc. filed by

defendanls alongwith wrilten stalement on 17.01.2015 can not bae treated

as tha title documents. f
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14, In hin evidence slfidavil, the defandand neo, 1 (L2007 ) el red
slote anything mn to the ploadings of e plalntfl et #a 20 700 v
givan to him by the defendants on interest €8 3% peer marntn, T s
defendant no 1 (DW1) alao did not stited anything thet the deturnenta of
tha property In Guestion wern et given o Werm as sectrty by e plantf
au ploaded by the plaintifl in this casa. The defendant no.2 da et GG
10 e wilress hiox o proye har pleadings

Hence, on the basis of the deadings and the evidencs led Ly
thi parties and also in tho light of law setiled 1 Sura) Bmp casa [Supra),
ol tho issues are docidod in favour of the plainiff and against the

de‘ondants

16, Reliof,

In vien of the findings on above iscums, the suitl is decreed
with the following reliefs |
(1) A dacreo of Permanent Injunction iz passed in favour of
the plaintiff and against the defoendants, their legal heirs,
ropresentatives,  attorneys  etc.,  restraining  them  from

dispossessing the plaintiff and his family members from the suit
f
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property No.E-3/€4-B, Shiv Ram Park, Nangloi, Delhl — 41 as shown

in red colour, forcibly and illegally and without due process of law.
(1))

A decree of Mandatory Injunction is also passed

directing the defendants no.i & 2 to return /| hand over the

documents and back chain cf the suit property No.E-2/64-B, Shiv
Ram Park, Nangloi, Delhi — 41 to the plaintiff,

(iii) A decree of Declaration is also passed In favour of
plaintiff and against the defendants declaring the title deed i.ec GPA,
Agreement to Sell, Affidavit, Possession Letter, Recelpt and Will

dated 13.08.2013 etc. in favour of defendant ne .2, pertzining to suit
property as null and void.
No order as to costs.
Decree-shast be prepared accerdingly.
File be: consignad to record room after nacessary compliance.
!
'
‘JI_..-'"

(RAJINDER KUMAR)
SCJ/RC(WEST)/DELH|

PRONOUNCED ON
04" of July 2020.
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