IN THE COURT OF MS. NEELOFER ABIDA PERVEEN:
ADDL. SESSIONS JUDGE : (CENTRAL DISTRICT):
TIS HAZARI COURT: DELHI

Crl. Rev. No. 310/2019

Date of institution: 07.05.2019

In the matter of :

T.T. Ltd.,
Having its registered office at

Decided on: 15.5.2020

879, Master Prithvi Nath Marg, e

Opp.Ajmal Khan Park,

Karol Bagh, New Delhi-110005
Through its AR

Sh.Manoj Tiwari

Versus

Mr. Ashish Srivastava (Prop),
M/s Ashish Garments,

A-50, Madan Park,

Gali NO.1, East Punjabi Bagh,
Near Agrasen Co-Op Society,

New Delhi-110026

....Petitioner / complainant

..... Respondeit / Accused
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JUDGMENT

This order disposes of the present revision petition:
against order dated 08.08.2018 passed in Complaint Case
NO.514740/2016 as also the application filed along with the
revision petition u/s 5 of the Limitation Act for condonation of

delay of 213 days in filing of the revision petition.

2. Ld. Trial Court vide the order 1rnpugned ha<
dismissed in default the complaint instituted by the petlﬁoner
herein u/s 138 NI Act for non’ appearance and for non-
prosecution. Similar grounds are ra1sed for condonaflon oi.
delay in filing of the revision 1mpugn1ng the order vide Wthh
the criminal complaint is dismissed in default as also for
restoration of the criminal complaint to its original status and

number after setting aside of the order assailed.

3. Ld. Counsel for petitioner ‘contended that the
complainant is a duly incorporated company engaged in’ Lhe

business of manufacture and supply of fabrics and h051ery ooods
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and that the accused representing himself to be the proprietor of
M/S Ashish Garments had approached the cornpiainant
company for supply of different types of hosiery items;
undergarments on credit basis and that the payment of the
goods supplied was agreed to be made through cheques with,
the assurance that the cheques shall be honoured upor
presentation and accordingly, the complainant had supplied
goods from time to time as per requirements of the accusec
which were duly received by the accused and that the statement
of account on 31.03.2015 reflects a total outstanding unpaw
bills in the amount of Rs.75,117/- and in order to discharge its
liability the accused had issued cheque bearing No.OOOOOé
dated 21.08.2015 drawn on the Bank of Baroda, Sulta'lpur
Majra, New Delhi for a sum of Rs.75,711/- in favour of the
complainant which was presented on the same date by thé
complainant to its banker State Bank of Hyderabad, Karol_Bag}t'
Branch anad was returned unpaid vide Bank Returtt Memc
dated 22.08.2015 with the remarks “Funds Insufficient”, upon

which notice of demand dated 27.08. 2015 u/s 138 NI Act was

served upon the accused but the accused failed to make the

payment despite service of notice upon which Crlmlnal
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Complaint No.514740/2016 came to be instituted and the
complainant tendered pre-summoning evidence on 03.10.20151
On 17.12.2015, PF filed was returned as unserved. On
05.05.2016, the complainant was directed to file affidavit 1n
respect of last known address of the accused. That the affidavit
was prepared but same could not be filed on the next date of
hearing Le. 26.08.2017 and 17.01.2018 as the Ld. Presiding
Officer was on leave. On 08.08.2018, Counsel for complainanf
could not appear in person due to her personal difficulty as her;
mother-in-law was on the death bed and directed her junior;
Advocate to appear and take necessary steps. The AR of thé_
complainant could also not appear on the said date as AGM of_
the complainant company was scheduled for that date. That the
main counsel was misinformed that the directions have been%
issued for the filing of the process fee for service of the accused
on the last known address and that the matter had been notiﬁed;j
for 10.04.2019 and accordingly, PF was filed vide PF receipf
dated 10.09.2018. That on 10.04.2019, when the main Counsel.
appeared personally before Ld. Court, she was surprised to f1nd
out that the matter had already been dlsmlssed in default for:j

non-prosecution upon which the present revision petition was
CR. No.310/19 T.T.Ltd. v. Ashish Srivastava Page 4

L)

Scanned with CamScanner



5

immediately prepared. That the complaint had been dismissed
on 08.08.2018 while the present petition came to be filed on
04.05.2019 Le. after a delay of 214 days as the main Counsel
was under the impression that the matter had been adjourned

for 10.04.2019 on 08.08.2018.

4. Record of Complaint Case No0.514740 was callec%
for. Record reveals that upon the cbmplaint of the petitioner:
summoning order was passed on 03.10.2015 and thé
complainant was directed to take steps for service of the accuseci
but the process issued for 17.12.2015 was returned unserved.
Fresh address was directed to be filed and matter came to be
listed for 02.03.2016. Fresh address was not filed on
02.03.2016 and for the same purpose, the matter was adjournedi
to 05.05.2016. It was submitted on behalf of the complainant ori
05.05.2016 that the accused resides at the same address in View;'»
whereof the complainant was directed to file affidavit in respec'é
of the address on the record along with supporting material and:
the matter came to be adjourned for the said purpose to;
22.08.2016. Steps were not taken for the adjourned date anc%

matter was put up for further proceedings on 24.11.2016:
{
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Office reported that steps have not been taken and therefore
matter came to be adjourned for 11.04.2017. On 11.04.2017,
also further opportunity was sought and last opportunity was
granted to the complainént to take steps in pursuance to the
order dated 05.05.2016. On the adjourned date also, steps were
not taken and the matter stood transferred and ordered to be
put up for further proceedings on 17.01.2018. Again steps Were
not taken on 17.01.2018 and matter was ordered to be put uﬁ
for purpose fixed on 08.08.2018. None appeared for the
complainant on 08.08.2018, matter was taken up at 10 a.m, 12
p.m and 2 p.m. In such circumstances as the complainant had
not taken the steps directed vide order dated 5.5.2016 and as
there was no appearance on behalf of the compla.inént, the

complaint was dismissed in default for non-appearance and for

non-prosecution.

5. It is cohtended by the Ld. Counsel for the petitioner
that the main Counsel because of personal difficulty owin'g to a
family contingency could not appear on 8.8.2018 and had |
instructed her junior Advocate to put in appearance for thé

complainant and even the AR of the complainant because of
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AGM scheduled for that date was not in a position to appear in
person. No application for exemption from personal appearance |
however was filed and what on the face of the record appears
most pertinent and poignant is that despite availing of several
opportunities w.e.f. 05.05.2016 itself the complainant could not
find it opportune and convenient to furnish affidavit for over
two years in compliance of order dated 05.05.2016 to the effec;
that the address mentioned in the memo of parties is the las'é
known correct address available with the complainant. Even 1f
it were to be accepted that the junior associate had:
misunderstood or misconstrued the proceedings and haci
conveyed a wrong impression to the main Counsél that mattef
had been adjourned for filing of the PF for a date in April and_
the adjourned date was also noted down in the diary by the
main counsel and under such impréssion, the complainant had_
also filed PF and taken steps for service of the accused what;
however has gone unexplained is that under what circumstances;
the affidavit in terms of order dated 05.05.2016 was not ﬁleci
and directions not complied with, steps not taken from over y

years. |
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6. Record also reveals that case file was inspected on

24.02.2018 when the matter was listed for hearing on
08.08.2018 and still the steps in accordance with the order
dated 05.05.2016 were not taken for 08.08.2018. The
complainant seeks to invoke the bonafide of the complainant
based upon the acceptance of the PF by the office for service of
the accused vide PF receipt dated 10.09.2018. However, there
is no such corresponding PF proforma available on the court;j
record. Further there is no such affidavit in compliance of thé
order dated 05.05.2016 filed by the complainant till 8.8.2016.‘1
The only lame pfetext set up is that the Presiding Officer was or%
leave however, the record reveals that the complaint was dul;%
taken up on each and every date that the Presiding Officer waé

on leave by the Ld. Link M.M and infact the presence of the Ld.;_
Counsel for the complainant is recorded before the Ld. Link MM

for all such dates i.e. 20.08.2016, 24.11.2016, of AR w1th
Counsel on 26.08.2017, of Proxy Counsel for the complainané

on 17.01.2018. The complainant is duly represented but fails to!‘

take the steps and the proceedings linger on at the same stagé

for over two years for want of steps to be taken at the end of the

complainant.
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7. Also, the complaint was dismissed in default on

08.08.2018 and the only ground taken is inadvertence on the
part of the juniof associate and the bonafide belief with senior
Counsel that matter now stands adjourned for service of the
accused for 10.04.2019. The case status, proceedings for the
date and the next date of hearing are all readily available on the
CIS Portal. If the complainant was negligent in verifying the
status of the proceedings easily accessible online, it is the:
complainant who is to suffer the consequences. The approach of
the complainant in the prosecution of the proceedings has beeﬁg

lackadaisical for over two years as even the affidavit in respect
| of address for service was not filed. The conduct of the
_ complamant lacks due diligence and has been negligent in notz
furnishing the affidavit in respect of the address despite passingi
of over two and half years at the same stage for service of fhe
respondent. Negligence and lack of diligence in prosecuting the-
complaint is writ large on the record of the complaint case.
" There is no sufficient cause set up for condonation of delay in
filing of the revision petition. No ground is therefore made out
to condone the inordinate delay of 213 days which has gone

unexplained for want of bonafide sufficient cause at the end of
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the complainant. The application u/s 5 of Limitation Act fof
condonation of delay is therefore dismissed and as a

consequence, the revision petition is dismissed being time
barred.

Trial Court Record be returned with Copy of
Judgment. File of revision petition be consigned to record room.

Announced in the open Court
on this 15% day of May 2020 , -

(Neeloter Perveen)
Add]l. Sessi6ns Judge : (Central)
Tis Hazari Courts, Delhi
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