State v. Rahul Sharma

FIR No. : 339/2016

PS: Darya Ganj

U/S: 395,397,120B,412,34 IPC &
25,27 Arms Act

29.07.2020

Present: Mr. Pawan Kumar, Ld. Addl. PP for the State
through VC.

Today, case was fixed for order/clarification on the
application for alteration of charge u/s 216 Cr.,P.C. filed by one of
the accused Kishan Kumar through counsel through electronic
mode.

Arguments already heard in this case and today case
was fixed for further dictation, clarifications, if any and order.

In nutshell, it is stated in such application as also argued
by learned counsel for accused/applicant Kishan Kumar that such
appiicant was charged u/s 392/397/411/34 IPC and u/s 25 of Arms Act
vide order dated 20.01.2017 by learned Predecessor of this court.
That such charge was altered to section 395/397/412 r/'w 120 IPC and
Section 25 of Arms Act vide order dated 27.07.2017 by my learned
Predecessor. Now, it is argued on behalf of such accused/applicant
that by the very nature of the offence u/s 397 IPC and having regard
to the best case allegation from the prosecution side, no role/act
prosecuting such offence is alleged against the present accused. As
such, he cannot be charged with such offence. Further, he relied
upon certain case laws in this regard.

Likewise, it is argued that even charge under section
412 IPC is not made out as there are material discrepancies in the

story of the prosecution. It is further stated that non-compliance of
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sub section 4 of section 100 of Cr.P.C. regarding alleged recovery of
the present accused. As such, prima facie no case is made out
against the present accused under section 412 IPC. It is further
stated that there is no prima facie case under section 120-B IPC or u/s
25 Arms Act including due to procedural non-compliance of section
100 Cr.P.C. As such, it is prayed that such accused be discharged. It
is further prayed that prosecution be directed to show cause why there
Is non-compliance regarding recovery and seizure memo including
relating section 100 Cr.P.C.

On the other hand, it is argued by Ld. Addl. PP for the
state that such accused can always be charged for section 397 IPC
with the assistance of Section 120-B IPC and he so charged in
present case. It is further stated that judgment relied by such accused
is not for the present case but at the final judgment stage. It is further
stated that such accused can always be tried for section 397 IPC. Itis
further argued that in the garb of alteration of charge, on a bare
reading of the prayer, it is clear that what accused is seeking
discharge. It is further argued in this regard that order on charge and
even alternation of charge was even passed in the year 2017 and
such order was never challenged by such accused before any higher
court. Therefore, at this prosecution evidence stage, such issue
cannot be re-agitated. It is stated in the garb of modification of
charge, such accused is seeking discharge.

| have heard both the sides and have gone through the
record.

As far as section 397 IPC is concerned, it is settled law
that only the person who has actually uses any deadly weapon in
order to commit robbery etc., can be charged with such section and
not other person/co-accused who otherwise participated in a robbery
and charged with section 392/395 IPC in a particular case.

In the present case, at present the offences with which
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the present accused is charged are:
Under Section 120B IPC

Under Section 395/397 IPC riw 120-B IPC
Under Section 412 IPC.

Under Section 25 Arms Act.

On reading of the chargesheet and statement /document
annexed herewith that it is clear that as per prosecution case, it is the
accused Rahul Sharma and one another accused is still absconding
i e. Saleem who looted money from the complainant by both using

pistol. Itis further clear from the chargesheet that as per prosecution

story, other co-accused did not participate for committed any act

constituting section 397 IPC.

As such, in view of the submissions made, | find force in

nsel for present accused that present

accused cannot be charged with section 397 IPC. In fact, none of the
d Saleem(PO) can be charged with

the arguments of learned cou

co-accused except Rahul an

secfion 397 IPC in view of the material on record.

But, as far as grievance relating to other section with

which present accused is charged with, this court do not find any force

in the same and same aré matter of trial including regarding the

if any regarding the proce

n fact, learned Addl. PP rightly argued that in the garb of
ct is seeking discharge at this

lapses, dure adopted by investigation

agency. |
modification of charge, the accused in fa
belated stage of prosecution gvidence.

d never challenged the ear

It is further a matter of record
lier order of charge and
used, despite lapse of

t find any ground to

that such accuse
of charge against such acc

any case, this court do no

or discharge the present accused.
finding, there is

even modification
two years SO far. In

modify the other charges

In view of the above observation and

the charges against all the accused

need to further clarify/modify
cant to some extent.

persons including the present appli
/S: 395.397,1205,412,34 IPC &
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Accordingly, such order on charge is modified as
follows, as far as present four accused are concerned:
(i) All the present four accused be charged with section 120 B
IPC for committing offence u/s 395 and 397 IPC.
(i) All the four accused be charged with section 395 r/'w Section
120B IPC.
(iii) Accused Rahul be charged with Section 397 IPC.
(iv) Rest of the charges already framed against such four

accused remain the same.

With these observations, present application is
disposed of. |

Put up for formal framing of such charges against
such four accused, on the next date of hearing.

In view of directions by Hon'ble High Court, this
matter be put up at the earliest immediately after the date of 31 st

July i.e. on 05.08.2020 for further appropriate proceedings.

(Naveen’ Kuman Kashyap)
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BAIL APPLICATION

FIR No.: 303/2014

PS: Subzi Mandi

State v. Sunil @ Kalu
(Application of Sunil @ Maya)
U/S; 302,307,34 IPC._

29.07.2020

Fresh application for interim bail filed on behalf of applicant for
marriage of sister.

Present: Sh. Pawan Kumar, Ld. Addl. PP for the state

through VC.
Sh. Naveen Gaur, Ld. Counsel for applicant/
accused Sunil @ Kalu through VC.

Put up for reply, arguments and orders on
31.07.2020.

Reply be filed by 10 through electronic mode through
learned PP well in advance as per the order passed in particular case,
and in any case a day before of the day of hearing.

Further, as and when such reply of 10/public prosecutor
through e-mail is received  from their  e-mail ID

chiefprosecutorcentral@gmail.com to the e-mail created for this court

for this purpose, the concerned court staff on duty to supply a copy

thereof to the learned counsel for accused/accused online through

electronic mode.
In view of such order passed in this case, which is

to be adopted till further order by Hon'ble High Court, a copy of
this order be sent to (i) learned DCP(Central), (i))DCP (North), (iii)
Incharge (EOW), (iv)DCP (Crime Branch-Central), DCP(Railway),
for their information and compliance and for onwards intimation

to the concerned SHOs/IOs under them as well as to concerned

Jail Superintendent.

(Nayeen Kumar Kashyap)
-04/Gentralf29.07.2020



BAIL APPLICATION
FIR No.: 303/2014
PS: Subzi Mandi
State v. Sunil @ Kalu
U/S; 302,307,34 IPC._
29.07.2020
Present: Sh. Pawan Kumar, Ld. Addl. PP for the state
through VC.

Sh. Naveen Gaur, Ld. Counsel for applicant/
accused Sunil @ Kalu through VC.

Time sought by 10 to file reply including regarding
medical condition of the mother of the accused.

Reply be filed by 10 through electronic mode through
learned PP well in advance as per the order passed in particular
case. and in any case a day before of the day of hearing.

Further, as and when such reply of IO/public

prosecutor through e-mail is received from their e-mail 1D

chiefprosecutorcentral@gmail.com to the e-mail created for this

court for this purpose, the concerned court staff on duty to supply a
copy thereof to the learned counsel for accused/accused online
through electronic mode .

Put up for reply, arguments and appropriate
orders on 31.07.2020.

In view of such order passed in this case, which is
to be adopted till further order by Hon'ble High Court, a copy
of this order be sent to (i) learned DCP(Central), (ii)DCP
(North), (iii) Incharge (EOW), (iv)DCP (Crime Branch-Central),
DCP(Railway), for their information and compliance and for

onwards intimation to the concerned SHOs/IOs under them as

well as to concerned Jail Superintendent.

(Naveen/Kymar Kashyap)
ASJ-04/Gentral/29.07.2020
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Misc. Application

CR No. 580/2019
Vijay Manchanda Vs State

29.07.2020
Present:  Mr. Suhail Malik, learned counsel for the
revisionist through VC.

Sh. Pawan Kumar, Ld. Addl. PP for the state

through VC.

An application for hearing of this case filed.

The present matter is at the stage of final
arguments and the next date of hearing is 14/08/2020.

As such, put up this application for the date
already fixed through webex.

Further issue notice to 10, on the mobile/email to
be provided by Appellant within one week ,if already not on
record , through electronic mode for the rgx\t date of hearing.
Further, also issue notice to counsel for #B7respondent on the
mobile/email to be provided by Appellant ,if already not on
record for the date already fixed through electronic mode.

Ahlmad is directed to do the needful

accordingly.

(Naveen Kumar Kashyap)
ASJ-04/Central/29.07.2020



Bail Application

State V. Varun Bhardwaj S/o Late Sh. Joginder Bhardwaj
FIR No. : 303/2014

PS: Subzi Mandi
U/S: 302,307,120B, 34 IPC &
25,27 Arms Act

29.07.2020

Present: Mr. Pawan Kumar, Ld. Addl. PP for the State
through VC.
Mr. Mukesh Kumar, learned Counsel from for
Accused through VC.

Vide this order, the regular bail application under section
439 Cr.P.C. on behalf of accused filed through counsel is disposed of.

| have heard both the sides and have gone through the
record.

The personal liberty is a priceless treasure for a human
being. It is founded on the bed rock of constitutional right and
accentuated further on human rights principle. The sanctity of liberty is
the fulcrum of any civilized society. Deprivation of liberty of a person
has enormous impact on his mind as well as body. Further article 21
Of the Constitution mandates that no person shall be deprived of his
life or personal liberty except according to procedure established by
law. Further India is a signatory to the International Covenant On Civil
And Political Rights, 1966 and, therefore, Article 21 of the Constitution
has to be understood in the light of the International Covenant On Civil
And Political Rights, 1966. Further Presumption of innocence is a
human right. Article 21 in view of its expansive meaning not only
protects life and liberty ,but also envisages a fair procedure. Liberty of
a person should not ordinarily be interfered with unless there exist

cogent grounds therefor. The fundamental principle of our system of
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justice is that a person should not be deprived of his liberty except for
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a distinct breach of law. If there is no substantial risk of the accused
fleeing the course of justice, there is no reason why he should be
imprisoned during the period of his trial. The basic rule is to release
him on bail unless there are circumstances suggesting the possibility
of his fleeing from justice or thwarting the course of justice. When bail
is refused, it is a restriction on personal liberty of the individual
guaranteed by Article 21 of the Constitution.

Further it has been laid down from the earliest time that
the object of Bail is to secure the appearance of the accused person
at his trial by reasonable amount of Bail. The object of Bail is neither
punitive nor preventive. Deprivation of liberty must be considered a
punishment unless it can be required to ensure that an accused
person will stand his trial when called upon. The courts owe more
than verbal respect to the principle that punishment begins after
convictions, and that every man is deemed to be innocent until duly
tried and duly found guilty. From the earlier times, it was appreciated
that detention in custody pending completion of trial could be a cause
of great hardship. From time to time, necessity demands that some
unconvicted persons should be held in custody pending trial to secure
their attendance at the ftrial ,but in such case 'necessity' is the
operative test. In this country, it would be quite contrary to the
concept of personal liberty enshrined in the constitution that any
persons should be punished in respect of any matter, upon which, he
has not been convicted or that in any circumstances, he should be
deprived of his liberty under Article 21 of the Constitution upon only
the belief that he will tamper with the witnesses if left at liberty, save in
the most extraordinary circumstances. Apart from the question of
prevention being the object of a refusal of bail, one must not lose sight
of the fact that any imprisonment before conviction has a substantial

punitive content and it would be improper for any court to refuse bail
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