14, GLAIRU AGGAIWAL

IN T COURY O N .
ALDDITIONAL SESSION JUDG K&l CENTRAL DISTIICT

18 LHAZAIRL COUREE DELILL

CA No, 3b6/19
tewistration No, 228/19

i
o Late Maobhel, Salel K
0470 1st Floor, Ahata Kidar,

cmasnt Delhi-110 006 .. Appellant

J Delhi (NCT of Delhi) v veeen Respondent
30.04.2019
20.07.2020

Date of institution

Date ol decision

CA No. 16/19
Registration No. 215/19

yh. S, M. Anis
/o Late Sh. Sheikh Mohd. Sualihin,
/o 1. No. 451, 3rd Floor Zakir Nagar West,

ow Friends Colony, New Delhi- 110 025. ceeensseAppellant

Vs,
State (Govt, of NCT of Delhi)

Smit. Shaira

W/o Late Mohd. Shafiq

/o H. No. 6947, 1st Floor,

Gali Lambi Wali, Ahatta Kidara,

Delhi-110:006; 1 =0 SRR S & | i ..Respondents

Shaira Ve Slale
Page -1 of 17-




Eraviw oxf inwedevition i 24.04,.2010
Pate ol decision 40,07, 2020
™

CA No, 34719
Registration No, 280710

alite tGove. aof NCT of Delhi)

Appellnm
Vi

ML, Shara

Woo Late Mohd. Safeck

R0 6947/C, 15t Floor, Ahata Kiclara,
sadar Bazar, Delhi-110 006 . Respondem
Date of institution

06.06.2019
Date of decision

20.07.2020

JUDGMENT

Ihis common order shall decide abovementioned 3 criminal ap

peals, first filed by the conviet, second by the complainant and third by the

o

tate, challenging the same judgment of conviction dated 20.03.2019 and order

of

sentence dated 09.04.2019, passed by Ld. MM-06, Central, Tis Hazari Court,

Vide impugned judgment dated 30.03.2019, Ld. MM has convicted

appe

llant Shaira (convict) for committing offence u/s 454/34 IPC and acquitted

her for the offence u/s 380 IPC. Vide order of sentence dated 09.04.2019. con
vict Shaira

was directed to undergo rigorous imprisonment for 2 months and

line of Rs. 10,000/- to be paid to the complainant as compensation in default of

the same to undergo simple imprisonment for 15 days.

Shaira Vs, Stare
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(N TR vk 5 M Ances and Stace, both e ngarieved by th

el eelgement dited 30,04, 2019 on the sami ground that conviet Shales

e wirangly scouiiied by the Ld, Teis) Court for the offence u/s 80 [P
e further ngaclevod by the order of sentence contending that the sen

iwitrded By L, MM 1o convier Shalra for the offence uw/s 454,34 1PC is in

e conviet Shaira has (iled ohe appeal being agerieved by her con
wervon nned order ol senten |':|a;|-i'-ml by the Ld. Trinl Court
| (he facts leading o registration of the FIR of the present case are
that complainant 5. M. Anees alongwith his siblings was the owner of the prop
fy bearing L No. 6947, Ahata Kedara, Bara Hindu Rao, Delhi, consisting of 4
Hoars. One room an the first Hoor of the said property was let out by the com
pliinant anc his siblings to the convict's husband Mohd. Shafiq (since deceased)

vide rent note dated 24.01,2008, Vide legal notice dated 21.09.2011, the ten-

mey ol husband of the conviet was terminated by the complainant. Thereafter,

the complainant filed the eivil suit for possession against the husband of the

onviet, However, the said eivil suit of the complainant was dismissed by the
coneerned Civil Court vide judgment and decree dated 24.01.2014. Aggrieved
by the dismissal of the civil suit, the complainant preferred the appeal bearing
RCA no. 03714, wherein the matter was settled between the complainant and
hushand of the conviet and in settlement, it was agreed that husband of the con/
viet would vacate the tenanted room within 6 months i.e. by 17.05.2015. Hus
band of the convict did not abide the terms of the compromise as he did not va
cate the room within the agreed period, therefore, the complainant filed the ex
ccution petition before the concerned Civil Court, Warrant of possession were is

sued in the execution petition for 29.05.2015 but the convict did not allow the
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e ity 1a e the wuig Praperty an e naiel elmge therelore the wiy
W possension i il HNEX e e Instend, an 09.06,2015 the conviey
(LLEL LRI AT TTT LLLRLT TR enkering into nother twe Faoms

V Situated on the
VT o ol 1y In-.|||||g.; no, GY47 in Poisie

[y S81o0n of the complainant
Fitsoy comminied 1 Iy Femoving mavable Properties of the complainang |y
0 te said two FOGmE, As per record, the complainamn 2ot the POssession of
e tenanied faam on «0, 07,2015, [n txecution of warrany of possession Issued
| vancermed Civil Caur

I briel the case of the Prosecution is that gn 09.06.2015 a abouy

VRIGLERM, the convier broke open the locks of two rooms of the first Aloor in the
e menifoned praperty in possession of complainant and trespassed intg the

el rooms und also removed the movable articles of the

complainant lying in

the sald two rooms, On the same day i.e, UE}.UG.:J.DJS, at abour 09:3p PM, com-

Plilnant's frjend sh. Mansoor Ahmed, stated to be present at the spot, informed

him that convier and her hushand had trespassed into the two rooms of the com-

Plainant and also abou theft commited by them from the said roeoms. On the

nexd day, at abour 09:00 PM, the complainant reached at the spot and found

thant eonviet and her lamily have already trespassed in the rooms earlier in his
i

possession, Despite repeated request of the complainant those rooms were not

vialed by the convier and her family, rather they started abusing him. There.

ilber; the complainant lodged his complaint dated 10.06.2015 (Ex. PW-2/A) at

M5 Sadar Bazar, Ag Per prosecution, initially only the DD Entry w

as lodged on
the complaint Ex. PW-2/A which subsequently on 15.06.2015 was conve
into the FIR, On 16,12,2015, the compl

ried
ainant handed over the list of stolen arti-
cles and keys of the rooms to the 10,

¢ After  completion of investigation, the Prosecution filed the

Whairn Ve State
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fore the court of converned Ld, Metropolitnn Mogisirage, wi a
| e convietr Tar the alfenee w/s 4547380084 1PC, Vide order dated
01 2019, chmrge under the sald provislons was Irnmed upon the convietl o
B plesced not gulley and ¢lafmee trial
e prosecution in order 1o prove its cose examined 5 withesses
coneernied MM
PwW.1 (s Sh, Mansoor Ahmed, lriend of the complainant, who as
prosccution i the eye witness (o the incident as he is stated to have seen
mviet and her family while breaking open the locks of the two rooms of the
implainant, committing of trespassing by them and removing ol maovable
ils. As per the testimony of PW-1, he is resident of H. No. 6816, Lambi Gali
vhata Kidara, Sadar Bazar, Delhi. He has stated that he knows complainant who
winer of property bearing no. 6947, Ahata Kidara, Sadar Bazar, Delhi. On the
day of incident i.e. 09,06.2015, he had gone to meet his relatives, residing near
the property in dispute, between 09:30 to 10:00 PM. At that time, he hearc
some nojse and saw that the doors of the rooms which were under the lock an
possession of the complainant were opened and convict alongwith her husbanc
was taking out the articles kept in those rooms i.e. old VCR, T\ Table, somy
books and utensils. This PW tried to go inside those rooms, however, he was rg
itrained by the daughters of the convict. The incident was informed by this PV
i the nearby persons who were standing there but they all said that they do nc
have the phone number of the complainant, thereafter, this PW himself made
ielephanie call to the complainant and informed him about the incident o

curred at his rooms,

During cross examination of this PW, he has stated that his hous

15 50 It. away from the property in question. He knows brother of the con

Hitdr Vs, Sree
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e sinee childhood o thele Tmii uned 1o reslde 10
L i
s W resicles e B il tinbedd

] wed thint e mer 1 compladnmn nfver 4
ol the imeident, e has alko wrated vhar he met iy 1) el this en
o Cnae m 1he

whe bald Bl 1o come 1o the pallee stntlon (P8 whire the st ment of 1)
i of this

vis rocorded by the 1O

PW-2 s the cornpladnant himsell, who (s resident of New Def nes
Hony, Delhi, He s o practle g Advocnte, He has stited in his westimony tha
09.06,2018. in Detween 0930 1o 10:00 PM, he received g telephonic eall
m PW-1 Mansoor Ahmed, who informed him that conviet and her husband
ongwith some unknown persons hus broken the locks of two rooms of this Pw
uated - property no. 6945, First Floor, Sadar

Bazar, Delhi. Sh. Mansoor

Vhimed also informed him that eonviet and his family have entered into the said

n and committed theft of articles worth Rs. 50,000/~ lying in the said rooms

le has further stated that on 10.06.2015, at about 09:00 AM, he visited the

oresaid property and found that conviet had alreacly trespassed in the said

rooms. He requested them to vaeate those rooms bui they started abusing him.
Pherealter, this PW visited PS Sadar Bazar and gave his hand written complaint
(kx. PW-2/A) to the police. On 16.12,2015, he gave the list of stolen articles
(Ex, PW-2/B) and keys of the said two rooms to the 10, He also gave site plan
(kx. PW-2/D) 1o the 10 in which the rooms were marked as “X-1” to “X-3". The

room “X-1" was the room in which the convict was the tenant and the other two

rooms “X-2" & “X-3" were the rooms in which the convict has trespassed. This

PW also handed over rent agreement (Mark PW-2/A) to the 10 and copy of no

tice dated 21.09.2011 whereby the tenancy of the husband of convict was termi-

nated. This PW also handed over warrant of possession (Ex. PW-2/E) to the 10.
Ie has stated that on 29.05.2015, he alongwith Bailiff went to the demise prop-

Stianira Ve Seal
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Prssedl in ROCA N, 0471 I by Lad, ADy wherein (he
LR COmVIoL mave Hideraking o vaene (he tonnnied premiges (R0

e he s oot supplted e vwnership proot of e

Stolen arlelog Les
WOSE artieles were o old and he did not have any document of the

PUring cross examination, he has stated that he came 10 know
hutdent from his friend Sh, Mansoor Ahmed who resldes in the same
Vaistance of 50 vards from the propecty in dispute, He has stated that
ISt stolen arteles to the 10 n his chamber on 16,12.2015. He has
ted that there is diserepancies in the artieles mentioned in his initial com

dated 10,06,2018 and list of artleles supplied by him o the 10 on
0182015, He has explained the said diserepancies by saving that he was un
der shock due to the activites of the conviet and also for the reason thar the i
Hetes were old and lying there since ages, therefore, he had 1o seek clarification
1 his wile regarding those articles
10 PW-3 is Duty Officer, who has stated that on 15.06.20 15, at about

000 PM, 81 Sanjay handed over him one Tehrir on the basis of which he regis
tered the FIR (Ex, PW-3/A) of this case,

Fhis PW was not cross examined by Ld, De

fence Counsel despite
SIVING Opportunity

i ¢ PW-4 is SI Nassu Ahmed, Second 10 of the case, who h

as stated
L0106, Turther investigation of the

that on 03.08 case was handed over (o him,
He mterrogated the convier, On 11.08,2016, he recorded the state

ment ol com-
plamant and PW Mansoor Ahmed,
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sngny. Hrst 10 o INe raing

i )
ed o complning of the complainnnmt from
vonawith compladnnnt went ot thi

ot wl
5 Lhi

raom given by him o the husband o

spassed by the convict

b rooms boing tros

his ™M

| a8 |
vho had informed him about the illegal possession on 1
which complainant disclosed the name of Man:

VOO _"‘."."i"':
this PW tried to search Mansoar Ahmed but he was found to be ill and
due to this reason, he could not be examined by him. Thereafter, the in

Imnves

this case was handed over to PW-4.

was

During cross examination of this PW, he has stat that the lis

handed over by the complainant to him in his Chamber. He

stated that broken locks were not recovered. He has also stated that Pw

soor Ahmed is residing 50-60 yards away from the spot but he never
i during investigation.

Alfter completion of prosecution evidence, the statement w/s 31

]

.PC of the convict was recorded by Ld. MM in which she pleaded her inno

¢ and stated that she has been falsely implicated by the complainant. She

2008

s stated that she is in possession of three rooms of the property since the year

The convict has also led her evidence in defence by examining her-

clf as DW-1, DW-2 Sh. Mukesh Kumar, JJA Record Room, Civil. Tis Hazari
Court, Delhi and DW-3 Mohd. Farhan.

Sldife
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LW 1) ks e iy hr g
|

PeyY bearing ne G4y
X VLG Meme ny
' g Gy Mhin

Yeur 2008 on rent fro
m thp Bresle e »
er "1"h|! I
LLLE T TS
M Rs. 4 laey as Pgri. She, in Ordey te |

WO |‘-r-1 D

s relied upon the documenty jiy DW-1/A I
/ (4] v
Fy

veur 2010 ||_I|I.t‘|']l-|'|;|i.; ' R i
Y Supply in the TOOms was dige,
¥ 'l

sument ol electricity i) by the landlorg She hag rei;
= : =% Tellerareqd

she has neithe trespassed into any Portion of the Property 1oy
utred offence of theft.
Mg Cross examination, she has stated that she dpes not haye
‘ment 1o show that either she g her husband Were tenants in
he property. She has also stated that she does not have anv doc
M Lo show that the Payment of Rs, 4 laes g Pagri was given by her
thyone in connection with this property.
DW-2 is JUA, Record Room, Civil, from where the convict has sum
lile of suit no. 80/13. titled as “S. M. Anees & Ors. Vs. Mohd. Shafiq”,
has relied upon the judgmenr (Ex. DW-2/C) passed by Ld. Civil
the said suit w hereby it was dismissed.
During cross examination of this witness, Ld. APp 8ot to place on
- Wwritten statement filed by husband of the convict in the said civil sui
Uso the judgment dated 24.01.2014, passed by Ld. Appellate Court while

1g aside the judgment of the Civil Court who dismissed the suit of the com-
DW-3 is Mohd. Farhan, known to the convict for last 10 years, who
resides near her house. He has stated that he used to visit the house of con-

viet occasionally. He has further stated that the convict is living with her family

Page -9 of 7.




rooms on the st Noos ol 1hi Property in lll'>|i||11. o

n 1}"‘!", 201 ¢
ne o meet the conviet nnd her fmily gy iy hoge g :
LB . . L Iru

1 07:30 PM 1o 11:30 PM. He was Witching Tv With the Con

el L]
v but did not see anything on the sald day thai COnvier wy,

or any sound was coming, He also didd not notice any person by the
Viansoor Ahmed at the spol,

During cross examination, he has Stated that he does
teomplainant or PW-1 Mansoor Ahmed. therefore, |

He has denied all the Suggestions giy

not kngey, e

1€ Cannot identjf
J]

en to him by 1.4, APp regarding h.

fiee at the house of conviey on the day of incident

Aller considering the evidence adduced by the Prosecution ang 4.
cused the appellant Shaira (conviet) was convicted by the Ld. MM for the of
ence u/s 454 IpC & sentenced her, as mentioned above.

9 The State and complainant haye challenged the impugned judg

ment and order of sentence on the ground that the Ld. Trial Court |

135 not prop
erly appreciated the evide

nce and wrongly acquitted the conviet Shaira for thy
offence u/s 380 Ipc. Ld. APP and counse] for complainant have argued on the
same lines that Ld, Tria] Court has completely ignored the evidence of PW-1 sh
Mansoor Ahmed who in his testimony has specifically stated that he SaW convic
while removing the movable articles belonging to the complainant from the twq

fooms in possession of the complainant. They also submitted that the findings of

the Ld. Trial Court that complainant did not provide list of stolen articles to the

10 is also contrary to the record since the details of stolen articles

were given by
the complainant to the [0 firstly in his compl

aint dated 10.06.2015 and there-

after the detailed list of articles were provided by the complainant to the |0 on

16.12.2015. They further sub

mitted that in view of the testimony of PW-1 re.

Shaira Vs, Stare
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Uoasidle and convier showld b convicted alsy for the off
P Oleoneg g,

)
L

contii, vounsel for convier has arguecd that the 1 rlnl
. 4 ST

I

cotnted the evidence on record In % true sense since the Prosecy
LU

VY
et ko proves s cinse bevond rensonable doubt, He hos argued tha
8 I

s e l.'.n'-‘.ll-.';l'\ convicted by the Ld Ivial Court on the CITONCous as
drawn from the pleadings of the civil suit fed by the complainani

d. Counsel has drawn attention of the COUT

it the huasband of the convier

¢oevidence recorded mche mial court that neither PW-1 nor PW-2 is a reli

witiieas. He submits that the evidence of both these prosecution wirnesses
Iy indicates that ne such incident has ever taken place. He further submit
it the written complaint on the basis of which the FIR is registered is moti

and was made by the complainant as a pressure tactic on the conviet and

husband to vacate the property in their POssession,

I have considered the rival contentions of Ld. APP and counsels (or

complaiant & convict respectively,
Fhe most material witness of the prosecution is PW-1 Mansoor

\himed, who is the eye witness to the alleged incident. As per the case of the
prosecution, he is the only witness who saw convict and her husband while
breaking open the locks of two rooms in possession of the complainant, there

alter, trespassing into those rooms and also while removing movable articles like
VER, TV Table, Books and utensils from the said rooms. As per the prosecution,

he is the first person, who telephonically informed the complainant about the in-
inei-

cident. The presence of PW-1 Mansoor Ahmed at the spot at the time of

Page -11 of 17.-




dent is highly doubtiul from the OWnN evidenee did aq
i adrmiee:
I'will go (o the compl Sadiin BY the
it 'U(‘.:{[]Ir
o

In the .

progecution wirnesses, For this,

purported to be lodged by the complainant ar pg Sudar Bagg,

I ! Le¥ i L .

\ ; : il o

plaint, complainant did not disclose efther the name or any other Ll
i ‘T Partiey)ay,

. 1 ars of

his [riend, who allegedly telephoned him about the inciden; Afte

r ]f}.[Jﬁ,QU!S
the statement u/s 161 Crpc ol the complainant WHS re

corded ap 16.12.2015 in
which also he did not disclose the name of his any such friend whe informeg
A [

him about the incident bu said that the name of his friend would be giy

en by
him later on, Thereafter, the statement u/s 161 Cr.PC of the complainani

Was

recorded on 11.08.2016 by the second 10 SI Nashy Ahmed (PW-4) in which the

complainant said that he has already given the details of his friend to the police.
Il, the information of the incident was actually given by PW-1 Mansoor Ahmed
to PW-2 complainant then this court find no reason that why the complainant
took almost 14 months from the date of incident to provide the particulars of his
friend (PW-1) to the police and this unusual delay clearly imply manipulation on
the part of the complainant to procure witness for his case.

23. Not only the delay in providing the name of PW-1 by the com-
plainant make the presence of PW-1 doubtful at the spot but his presence is
doubtful also for many other reasons. PW-1 in his statement recorded on
L1.08.2016, said that complainant is his friend and they are on visiting terms
with each other since childhood. He has stated that on the day of incident i.e. on
09.06.2015, he had gone to meet his relative Sharif, Sayeed and Salim at H. No.
6947, Bara Hindu Rao. At that time, he saw that complainant’s tenant Shafiq
alongwith his wife (conviet Shaira) was removing some articles from the rwo
rooms in possession of the complainant and the said information was passed by
him to the complainant. PW-1 during his cross examination has stated that his

Shaira Vs, Stare
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st that the name of PW-1 was not on record iill

3

Lot ransterred on 03.08.2016. then how in the ab-
particular of PW-1 on record till 11.08.2016. the first

A

more, as stated by PW-1 in his statement recorded w/s

restimony recorded in the court that on 09.06.201

FALUVES near the spot but the prosecution has not ex-

relatives of PW-1 to suppert its stand that PW-1 had gone to

Wy refative on the date of incident. Most interestingly, PW-1 in his

R

161 CePC recorded by the second 10 on 11.08.2016. has nowherel
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snane and other by the State are hereby dismissed. ‘The bail bond and surety

I . :
vl urnished by convict stands cancelled, Surety stands discharged, Endorse

NENL A any, on any document be cancelled, O fginal, if any, be returned to the
iwhtinl Claimani
\ copy of this judgment be kept in the files of all the three appeals
disposed off by this common judgment, thereafter, the appeal files be consigned
to record room and Trial Court Record be sent back to the concerned court. This

jdgment be immediately uploaded on the official website of District Court

and copy be also sent to the Prosecution Branch.

\nnounced

. Ol
(o oal, \j_(‘,@‘lsfo 'W'l"'infd
it ospremsor

on 20.07.2020 ASJ-02/Central District
Tis Hazari Court/Delhi

(Charu Aggarwal)
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