CS No. 18612019
In the matter of :

{(1)Sh. Anil Soni,
Prop. M/s MGSS Properties,
C-11E€, Ramesh Nagar, Near Metro Station,
New Delhi-110018.
cvereeeeees Plaintiff

VS.

(1)Sh. Rupesh Manda,
Sio Sh. Mohan Lal Manda,
Rfo 1-137, Kirti Nagar,
New Delhi- 110015,
(2)Sh. Rajender Kasana
S'o Late Sh. Lelay Singh,
Rfo D-11131-A, Sector-52,
Moida, U.P.
T Defandants

Date of insbtutior of the sud : 3308 2012

Cate of reserving crder : 25 06 2C2D
Cate ¢f proncuncement 2C.06 2020

JUDGMENT
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pendente-lite and futLre irterest ¢ 18 0y Fer annum

r Erief facts cf the case as par the plainti ars that ne | daing

busiress cf property dealer urdar the na=me of M/S MGSS Prooerties,
That the defendant Na 1 was thz vwner ef flat N0.32C, Sactor-93. Noida

and approacked the pla ntiff to {14 aut a suitab e buye- for the same

That the plaintiff made sincu-e efforts ard found defencant nc ./ as

urospecive buyer. That due 1o the eflarts cof thy plaintif, the dofendart

ro.1 and de‘endart no,2 wntered into sale transaclion and Acreement =a

Sell was exacutad cated 18052912 That the sala corsideration was

setiled a! Rs 72 Lacs Tha: the detendart ng.2 paid substant
to the defeqdant no 1

al amenm

owards part payment and the remaining payment

¥as 10 be within 40 cays of tomnpletion of sale. That betn the defandants

agread to pay the CCmmssion of 1% of the sale transacticn to the

plantif That an receipt of remaiaing amount, the defondat rod
delivered the possessicn to deferdant o2, That afier completicn of
sdla, tha plaintiff demanded his brokerage fror e delendant. who

a5SSUred to pay the same in due course of tme. That a l=gal nct'ce dated

D710€12012 was sent to the defendants bt it was neithar replied nor

compailed with.
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3 I' 1= pertnent to menticn here that the defendant ro 1 was
proceeded ex-pare on 22/0012015 and defendart ro2 was also
proceeded ex-pate on G1/09/2017. Ex-parte was passed on 0502 2018

but thereafter vide order dated 208.01.2C19, the sul revived while
allowirg the applicaton fllad by defendant ro. 1.

4 In the WIS ol defendant ne.1, cerain prelim nary ahjectinns
were tasen Tke that plaintiff has not come with clean hands and bamed
by law.

. In the repication fled by the olaintff, plairtf has cemed the
casa of the celendanis as etated in the W/S and re rerated and re-
aff mead his own case as stated in the plaint.

6. On the basis of the pleadings of the partes, fallowing 1ssues
were setled on 04 02.2019 :-

1. Whether the plaintif! is entitled to decree of recovery of
Rs.72,000/~ each agalnst defendan! no.1 and 2 severally
alongwith pendent-lite and future Interest @ 18% P.A as
prayed for ? OPP

2. Relief.

7 In support of his case plaintff gol examinec himself as PW1,

wne during his axamination-in-chief relied Lpon vanous documents ie
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PW1i to PW1/7. PE wasa closod on 1503/2018,
B In suppart of his case the defendant no 1 gat examned
himsel” as OW-1 DC was closed cn 10.04.2019,

Now, 1ssue wrse lindings are as under :-
- ISSUE NO.1:- Whether the plaintitf is entitled to decree
of recovery of Rs.72,000/- each against defendant no.1 and 2
severally alongwith pendent-lite and future intevest @ 18% P.A as
prayed for 7 OPP

In their examination-in-chie®, both the plaintiff (PW1) and tre
defendant na.1 (DW1) re aflrmed their own plerdings In para no.3 of
the W/S filled by defandant no.1 ireply on merits) it is clearly admitted
that the defendant no.1 was the awncr of the property nc.32-C, Seclor
89 Naoda (LI F) Itis also admitied that the plaintiff was instructed bty the
deferdant no.1 to find ol a buyer For the same. In para noZ, it is
oleaded nv the paintff that ha made sincere efforts and found the
prespective buyer i @ defendant ro.2. In the corespond ng Para of W/S,
the defendant no.1 has admitled the same but it is the plea taken by hm
that the e=fencart No.1, later on entered into the transaction with a thi~d
party The defendant no 1 has simply denied the pleadings of the plaintiff

1
N Nie- RS20 | - —
Aadl Sand Vi, Kupesy Handa & Ane. iﬁ'f’ "

Scanned with CamScanner




that the property was sold not to the defendant no.2 for a sum of Ra 72
lacs and an Agreement to Sell dated 1B/05/2012 was executed. The
defendant no 1 also simply denied the legal notice dated 07/08/2012 (In
para 13 of the W/S, reply on merits), which indicates that this legal nctice
was either replied by the defendant no.1 or was duly complied with. The

defendant no 1 was suppesed to plead specifically whether it was duly

replied or was complied with by him.

10. The defendant no 1, in his W/S has simply denied the

pleadings of the plairtiff that an Agreement to Sell was entered into
between defendant no.1 and defendant no 2 dated 18/05/2012 The
p'aintiff has disclosed the sale consideration of Rs.75 Lacs, in para 5 of
plaint, It is perinent to mention here that there is no specific denial nor
any pleadings from the side of defendant that there was no such
agreement in between the defendant no.1 and defendant no.2. The
defendant no.1 has simply denied the sale consideration of Rs.72 Lacs
but did not disclose whether it was mcre or less than Rs.72 Lacs as
pleaded the plaintiff, In Para § of the WIS (Reply an merits), lhere is

nothing pleaded by the defendant no.1 as lo the genuineness or to the

executicn of the Agreement to Sell dated 18/05/12012 (Ex-PW1/1) for the
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reasons best known lo hm.

11. So, after the bare perusal of the pleadings cf the parties,

pictute is clear that being the owner of the Fiat No 32-C, Sector-99,

Noida, the defendant na 1 approached the plaintiff to find out a suttable

buyer. Admittedly, the plantff bacame successful in finding out the

prospective buyer i.e defendant nc 2. As per plantiff, the defendant no. 1

and cefendant no 2 entered an Agreement to Sell dated 18/05/2012 and

also agreed la pay commission @ 1% cf the sale amount from each of

the part:es. [t is the stand of the cefendant no.1 that he later on entered

the transaction with a third person The pleadings of the defendants are
silent as to through whom the transaction with 3 perscn was done or
that there was no role of plaintiff in the dealings in question. The
defendant no. 1 even did not care to disclose the name of the 3¢ pany as
plcaded in Para 4 of his WIS (reply en merts) for the reasons best
known to him.

12. Naw, the onus has shifted upan the defendants to prove that

tnere was no role of the plaintiffl in the sale of the flat by defendant no.1.
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date the sale got concluded ror with whom the transaction was arrived
at

13 During his cross-examination dated 10/04/201¢ (Page 1), it is
deposcd by the defendamt no.1 (DW1) tnat he never made any
agreement with the cefendant ne.2 regarding the properly in questen. It
was also deposed by him that he do nol remember, If any, chegue was
ncnored given by the defendant no.2, while the attention ¢f cefendant
Ne.1 (DW1) was drawn towards pont X on the cepy of Agreement to Sell
(Ex-PW1l), he deposed that the sarne looks like Fis signature At page
No.2, it was deposed by hm that he do nat remember whether he
recerved any such nctize dated 07/0872012 It was also deposed by the
Defendant Na 1 (DW-1) that he sold the properly in question at a
consideration of approximately Rs45 lacs to Rajinder Kaur and
Karanjeet Singh. It was also deposed by him that the property was sold
thrcugh his known person namely Sharma Ji. It bacomes pertinent to
mention hara that there is no mentioning cf this Sharma Ji in the wrilten

statement of the defendant no. 1.

14. Al page no 2 of his cross-examination, It was also deposed

by Defendant No.1 (DW-1} that on the bacx side of Page No.203 (Ex.
(

&N Mo - TERSINGY i - ai]n
Anyd Sonf Vi Rapesh Handa & Anr. i

Scanned with CamScanner



DW1/A), his signatures were at point X and beneath it was that cf nis
mother. The document Ex DW1UA is Transfer-cum-Sale-Ceed of the
property in question by the Celendant No 1 and his mother on the one

side in the favor of Karanjeet Singh & Rajinder Kaur for consideration of

Rs.50 Lakhs
15 At page No 3, it was also deposed by him that ha can not say

that the stamp paper of Rs 100/- dated 18/06/2012 was purchased by
him o~ not. It was also volunteered by h'm that his documents may hava
becn misused bul nothing was pleaded hy him in the written statement
nor anything brought on record by the Defsndant No.1 to suggest that
any action was initiated by tha Defendant No.1 to stop the misuse cf his
documenrts nor it was sc pleaded by him.

16. It is interesting 1o note down that two cheque's mentioned in
the agreemen: to sell (Ex-PW1/l) are duly mentioned in the Sale Deed
(at page No.17 of Ex. DW1/A}. Hance, tha Agreement to Sell (Ex-P\AV2)
is a'so corfirmed from the side defendants which is suffice tc suggest
that an agreemert was entered intc between the parbes and also

canfirms tha: the sale consideration was Rs.72 Lakhs.

17 It may be an issue of investigaton whether any black money
TR S A ul L0
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)

was involved in the transaction vide Sale Deed Ex-DW1/A which is

based upon Agreement o Sell (Ex-PW1/1). The Defendant No.1 (DW-1)

did net deny his signature at peint X on the Agreement fo Sell (Ex-PW1/T)

nor has denied its execution spcciﬁcnlly nor has pul any questien mark

on the genuineness of the same. Tre defendants have failed to get the
defendant ne.2 examined in this case. The cefendants have further failed
to get any cf the purchaser of the property in question (who became
cwnor as per Ex-PW1/A] for ascertaning the role of the plaintiff in the
said sale and also to confirm the exact amaurt cf sale consideration. The
defendants have failed to discharge the burden which was upon them
as per clause 10 of the said Agreement to Sall (Ex-PW1/1), the plaintiff
was to get commission @1% frem each side This is a fit case to rely

upon the sccondary evidence because the original always remains with

the partes to an Agreement.

Accardingly, this issue is decided in favour cf the plaintff and

agqainst the defendan's.

18. RELIEF.
In view of the findings on the above issuc, the suit of the

plaintiff is ¢ecread and a decree for a sum of Rs. 1,44 000/- is passed in
!
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[avcur of the plainaff and against the defendants. Further, plart s alse
entiled to interest @ 18% per annum from the date of the fing of the
suit til reaiizat on

No order as te cost. Dacrea-sheet be prepared.

File btc consigned to record rcom after necessary

comphance.

PRONOUNCED ON (RAJINDER KUMAR)

29 of June 2020. SCJRC(WEST)/DELHI
.if;'l:.l-n:t‘f:r:ni fiamda & Anr, 10u7i0
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